
\2107                                                   IN THE SUPREME COURT OF INDIA

                                                       CIVIL APPELLATE JURISDICTION

                                               CIVIL APPEAL      NOS. 7180-7184 OF 2005

       CHACKOLAS SPINNING AND WEAVING MILLS LTD                                               
    APPELLANT(S)

                                                                    VERSUS

       COMMISSIONER OF CENTRAL EXCISE,COCHIN                                                  
    RESPONDENT(S)

                                                                O R D E R

                                 The only question of law involved in these appeals is as to

       whether                         the   provision     of   Rule    6(b)(ii)       of   th
e    Central   Excise

       (Valuation) Rules, 1975 (hereinafter referred to as "the Valuation

       Rules") are applicable to the case at hand or not.

                                 The facts in brief are as follows:

                                 The appellant company is engaged in the manufacture of cotton

       yarn, woven fabrics of cotton, staple fibre yarn and woven fabrics

       falling under Central Excise tariff headings 5205, 5209, 5510 and

       5514 respectively of the Schedule to the Central Excise Tariff Act.

       The products manufactured by the appellant are leviable to payment

       of excise duty.                           The appellant has filed declaration in this b
ehalf

       with                      the    excise    department.          It   is   the    admitt
ed     case    of   the

       appellant                        that     the    appellant   has     been   captively  
      using    certain
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       fabrics, which were exempted from the payment of duty.                                 



           Since the

       yarn                       was    not   sold by the appellant but was consumed captivel
y in
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the    manufacture       of      fabrics,      the    question          of    valuation      t
hereof

arises while determining the excise duty that was payable on the

manufacture of yarn.                The respondent-excise department valued the

same by applying the provision of Rule 6(b) (ii) of the Valuation

Rules.      The relevant provisions of this Rule, as it existed, at the

relevant time reads as under:-

            "6(b)     where the excisable goods are not sold by the
            assessee          but are used or consumed by him or on his
            behalf     in     the    production       or   manufacture              of    othe
r
            articles, the value shall be based-

            (i)       on the value of comparable goods produced or
            manufactured by the assessee or any other assessee....

            (ii)       if     the     value       cannot      be    determined            unde
r
            sub-clause        (i),        on   the     cost        of        production      o
r
            manufacture        including       profits,       if        any,     which      th
e
            assessee would have normally earned on the sale of such
            goods."

       As pointed out above, the yarn has been captively consumed by

the    appellant.           In      the    production/manufacture               of       unpro
cessed

fabrics, Rule 6(b)(ii) directly applies to such cases where the

excisable goods are not sold but are used or consumed captively.

Under clause (i) of Rule 6(b), the value is to be based on the

value of comparable goods produced or manufactured by the assessee

or    any   other     assessee.           Since   there    was      no       such    commodity
     or

material available to show the value of any chargeable goods, the

case was covered under sub-rule (ii) of Rule 6(b).                                  That is, t
hus,

the only provision            under which the value could be determined.                      
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only    statement of the appellant is that since it was incurring

losses in the production of yarn in the previous year it did not



include any notional profit while dealing with price of goods under

Rule 6(b)(ii) by the Department.   That cannot be accepted inasmuch

as sub-clause (ii) of Rule 6(b) does not deal with the situation

where profits should be actually earned which is clear from the

language "which the assessee would have normally earned on the sale

of such goods".    Thus, the notional profits could be taken into

consideration and added while arriving at the value of captive

material.   This is exactly the exercise that was undertaken by the

Department and has been upheld by the CESTAT.    We   may   point   out

that ten per cent notional profit was added which has been found to

be reasonable by the CESTAT relying upon the judgment in Union

Carbide India Ltd. vs. CCE, Calcutta [2003 (158) ELT 15].     We thus

do not find any error in the impugned order passed by the CESTAT.

       These appeals, therefore, in our opinion, have no merit and

are accordingly dismissed.

                                        .........................,J
                                            [A.K. SIKRI]

                                        .........................,J
                                           [ROHINTON FALI NARIMAN]

New Delhi;
July 16, 2015.
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           UPON hearing the counsel the Court made the following
                              O R D E R

          The civil appeals are dismissed in terms of the signed
order.

    (Ashok Raj Singh)                      (Suman Jain)
    Court Master                            Court Master

          (Signed order is placed in the file)


