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Thi s appeal has been filed against the judgnent and order
dated 12.1.2005 of the Patna H gh Court in Crimnal Appeal No.
266 of 2001. By that judgnent the conviction of the appellants by
the trial court under Section 302/34 |PC was uphel d.

Heard | earned counsel for the parties and perused the record.

The case of the prosecution, in short, is that on 26.8.1998 at
about 3 p.m, Dhaneshwar M shra (PW), elder brother of the first

i nf ormant Bhuneshwar M shra was going for grazing his buffalo

when he saw his deceased nephew Bal Krishna Mshra with the
appel l ants going across the river in Parti |and. Wen Dhaneshwar
M shra enquired fromthem where they were going, they all replied
that they were on a stroll and they went towards east of the river.
Dhaneshwar M shra al so went across the river with hi's buffalo.
After sonetine at about 4 p.m, he heard the sound of gasping
fromthe other side of a field of sugarcane and leavi ng his buffalo,
he went towards the sugarcane field he found that on a ridge under
the tree of Jamun (rose apple), appellant Miurari Thakur had caught
hol d of the | egs of deceased, appellant Sudhir Thakur was sitting
on the back of the deceased hol ding both his hands, and the third
accused Sunil Kumar (who is not before us) after pressing the neck
of the deceased was cutting it with a sharp edged weapon.
Dhaneshwar M shra saw this incident froma distance of ten |aggis,
and he ran raising hulla and the appellants and Sunil Kumar fled
away towards west of the sugarcane field. Wen Dhaneshwar

M shra reached the place, he found that all the three appellants had
al ready conmmitted the nurder of the deceased by cutting his neck.
On hulla of Dhaneshwar M shra, Devendra Singh (PW), Kishore

Jha (PW2), Bal eshwar M shra (PWB), Paras Nath M shra (PW)

and a number of other persons canme there and they saw the dead

body of the deceased. About motive of the occurrence, the case of
the prosecution is that twelve days before the occurrence, sone
altercation had taken place with appellant Sunil Kunar. On the
date of the occurrence at about 8 p.m when the informant
Bhuneshwar M shra (PWB), father of the deceased canme to his

house from Sitamarhi, he came to know that his son had been

kill ed and Dhaneshwar M shra told hi mabout the entire incident.

On the night between 26.8.1998 and 27.8.1998 about 1.30 hours,

Far d- e-bayan of the first infornmant was recorded at the place of the
occurrence and a case under Section 302/34 of Indian Penal Code
was registered against all the three appellants. The police, after
i nvestigation, subm tted chargesheet agai nst them under the sane
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headi ng. Cogni zance of the case was taken and the case was
conmitted to the Court of Session where after trial, appellants
were held guilty and were convicted and sentenced, as stated
above.

Agai nst the judgnent of the Trial Court, the appellant filed
an appeal in the Hi gh Court, which was di sm ssed and hence this
appeal

Learned counsel for the appellant firstly subnmitted that the
appel l ants are entitled to the benefit of the Juvenile Justice (Care
and Protection of Children) Act 2000 as anended by the

amendment of 2006. W are of the opinion that this point cannot

be raised at this stage because neither was it taken before the Tria
Court nor before the Hi gh Court. Even otherwi se we do not find

any nerit in the said contention. The question of age of the

accused appellants-is a question of fact on which evidence, cross-
exam nation, etc. is required and, therefore, it cannot be allowed to
be taken up at thislate stage.” Hence, we reject this subm ssion of
the | earned counsel for the appellant.

Learned counsel for the appellant then submitted that there

was delay in filing the FIR® W are of the opinion that there is no
such del ay which can be said to be fatal to the prosecution case.
The occurrence took place on 26.8.1998 at 4 p.m The first

i nformant, the father of the deceased, Bhuneshwar M shra (PW8),

was at Sitamarhi and returned honme on 8 p.m-, when he cane to

know from hi s brother Dhaneshwar M-shra that his mnor son Ba
Krishna M shra aged about 14 years had been nurdered. After
Bhuneshwar M shra | earnt about-this from hi s brother Dhaneshwar

M shra (PW), then he went and | odged the FIR R K Tiwari

(PWL1), the Investigating Oficer, has stated in his evidence that it
was rainy season and there was flood in the area and he reached

the place of the occurrence on the night of 26.8.1998/27.8.1998 at
about 1.30 a.m and recorded the Fard-e-bayan of the informant.

In these circunstances, we are of the opinion that there was no

such fatal delay in |odging the FIR

We agree with the view taken by the High Court and the

Trial Court that the accused had committed nurder of deceased

Bal Krishna Mshra after overpowering himin furtherance of their
comon intention on 26.8.1998 at 4 p.m No doubt it was Suni
Thakur, who is not before us, who cut the neck of the deceased but
the appellants before us (Miurali Thakur and Sudhir Thakur) al so
participated in the nurder. Mirali Thakur had caught the |egs of
t he deceased and Sudhir Thakur sat on the back of the deceased at
the tine of comm ssion of this nurder. Hence Section 34 IPCi's
clearly applicable in this case.

In these circunstances, we find no nerit in this appeal and
hence it is dism ssed.




