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ClVIL APPEAL NO. 5078 COF 2005

BHAVNABEN Appel I ant (s)
VERSUS
HARSHAD ZI NABHAI DESAI Respondent ( s)

(Wth appln. for permission to file rejoinder affidavit and office
report )

Dat e: 08/09/2010 Thi s Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE P. SATHASI VAM
HON BLE DR JUSTI CE B. S. CHAUHAN
For Appell ant(s) M. Nitin K Gupta, Adv.

M. Shivaji M Jadhav, Adv.
For Respondent (s) M A. V. Savant, Sr.Adv.
M. Shi shir Deshpande, Adv.
M. Anit Yadav, Adv.
Vs Suj at a Kur dukar, Adv.

UPON hearing counsel the Court made the follow ng

ORDER
The appeal is dism ssed. No cost.
[ Usha Bhardwaj ] [ Savita Sainani ]
Court Master Court Master

Signed order is placed on the file.
IN THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. 5078 OF 2005

Bhavnaben ....Appel | ant
Ver sus
Har shad Zi nabhai Desai ... .Respondent
ORDER
Aggri eved by the judgnent and order of the High
Court dat ed 21.11. 2003, granting decree for di vor ce,
di ssol vi ng t he marri age of t he appel | ant and t he

respondent, wife has filed the above appeal.

Both the appellant and respondent got married on
02. 04. 1989 and a daughter was born on 22.12.1989. It is
the case of the husband that inmrediately after a nonth i.e.



on 30.01.1990, the appellant-wife left the natrinonial home
and t he child who was about five weeks at Dadr a and
deserted him

When t here was a series of civil and crimna
proceedi ngs, the husband filed a petition for divorce on
13.02.1992 at District Court, Dadra and Nagar Haveli at
Si | vassa. The appellant-wife filed a witten statenent on
29.07.1992 disputing the claimof the husband. Bef ore the
District Court, the huaband apart from exani ning hinself as
PW 1 al so exam ned one independent w tness by name M.
Nat war | al Shah as PW 2. The wi fe has exam ned as RW1. By
or der dat ed 26.11. 1999, t he District Court, Si | vassa
di sm ssed husband’s petition for divorce.
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Questioning the dism ssal of his divorce petition,
the husband filed First Appeal No.635 of 2000 before the
H gh Court of Bonbay. The Hi gh Court, after considering
all the materials including the evidences of PW1, PW2 and
RW1 and after finding that (a) wife has no justifiable
reason to stay away from her husband, (b) r ef usi ng to
cohabit, (c) leaving one nonth child uncared for, accepted
the case of the husband and granted decree for divorce by
di ssolving their nmarriage. Chal | engi ng the said order of
the High Court, the wife filed the above appeal by way of
speci al | eave petition

Heard | earned counsel for the appellant as well as
for the respondent.

We perused the relevant materials such as specific

assertions in t he form of t he petition and counter
evidence of PW1, PW2 and RW1 as well as the orders

passed by the District Court and the Hi gh Court. There is
no reason to di sbel i eve t he evi dence of i ndependent

wi tness, M. Natwarlal Shah (PW2). Fromthe materials,

the follow ng facts have been found proved by the High

Court:

i) The wife left the matrinonial hone | eavi ng t he

infant child of five weeks, on 30.01.1990.

ii) There was no justification for the wife to | eave the
mat ri noni al home on 30. 01. 1990.

iii) The wife unjustifiably threw the entire
responsibility of bringing up the child of five weeks on
t he Respondent husband.
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iv) The appel lant-wi fe ref used to cohabi t with
t hehusband during several reconciliation attenpts made
during the pendency of the proceedi ngs.
V) bstinate attitude adopted by the appellant-wife in

refusi ng the husband’ s bona fide offer of reconciliation



In addition to the above factual findings, the High

Court has al so concl uded t hat t he wife is guilty
desertion for a continuous period of nore than two years
wi t hout any justification and on this ground al so

husband is entitled for a decree of divorce.

It is al so poi nt ed out t hat there is
irretrievable br eak down of t he marri age bet ween
spouses who have l|ived separately for nearly 20 years from
30. 01. 1990.

Taking note of all these aspects, factual findings
by the H gh Court based on acceptabl e evi dence, conduct of
t he appel lant-wi fe in | eavi ng t he mat ri noni a
i mMmediately after giving birth to a child and refusal to
join matrinonial honme, we feel that the H gh Court was
fully justified in granting decree for divorce in favour of

t he husband. We do not find any nerit in the appeal filed

by the wife, consequently, the sane is dism ssed.

cost.
................... J.
(P. SATHASI VAM
................... J.

New Del hi , (Dr.B. S. CHAUHAN)
Sept ember 08, 2010.
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