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I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 2850/2014
(arising out of SLP(civil) No. 14241 of 2013)

Union of India & Ar. ..., Appel | ants
Vs.
wmalay Mallick L Respondent
ORDER
1. Leave granted.
2. The respondent herein was appointed against a |eave vacancy when

one Rabi Kundu a permanent enpl oyee of the Tollygunj Post Ofice went on
| eave. He was engaged in 1991 as a substitute ED Packer/Miil Peon. 1In that
capacity, the respondent had worked from 1991 to 1995 in different spells
in South Kol kata Division. He worked in 1991 for 184 day, 1992 for 261
days, 1993 for 361 days, 1994 for 362 days and in 1995 for 244 days up to
31.3.1995. In the year 1995, the respondent clained absorption in a regular
post in the said Departnent with the appellant. Wen the request of the
respondent rejected, he appr oached Central Adm ni strative Tri buna
(hereinafter referred to as the "Tribunal"), Kolkata Bench by filing O A
No. 1051/ 1995. The plea of the respondent that he was entitled to be
absorbed in a suitable post found favour with the Tribunal. However, at the
same time the Tribunal was inforned by the appellant herein that there were
many simlarly situated persons like the respondent who were working wth
the appellant and the case of the respondent could not be taken up as a
st andal one case and he was not entitled to junp the queue either. Further
it was pointed out that absorption would be possible only when there are
sui tabl e posts avail able. Accepting this position, as explained by the
appel lant, while holding that the respondent was entitled to be regularized
and absorbed in a suitable post, it was nade subject to two riders: viz.
availability of vacancy and that his case would be considered along wth
simlarly situated persons. This becones clear fromthe following direction
given by the Tribunal in its order dated 5.2.1997
"regul arize the services of the petitioner and offer him
absorption in a suitable post subject to availability of vacancy
after considering his case along with other similar circunstanced
persons, if any, and al so subject to eligibility but absence of
nom nati on by any Enpl oynent Exchange shall not be regarded as a
di squalification."

3. Thereafter, the respondent filed a Contenpt Petition No.125
(Givil) of 1997 for non-conpliance of the order passed by the Tribunal on
5.2.1997 in OA No. 10151 of 1995. The department complied wth the order
dated 5.2.1997 and the respondent was appointed to the post of GDSMP on
3.3.1998 since he fulfilled the educational qualifications required for
t hat post.

4. The respondent reported for the post of GDSMP on 30.3.1998 and was
pl aced at the bottom of GDS seniority list at that tinme.
5. Again, the respondent filed another QA in the Tribunal bearing

O A No. 622/1999 seeking pronDtlon to Postnman cadre on the plea that he has
wor ked as unapproved Postman in different spells against |eave vacancy not
exceedi ng 90 days at a stretch

6. The Tribunal in its order dated 23.2.2005 in QA No.622 of 1999
mentioned that "we are satisfied that the respondents have duly considered
his case in the light of the directions which was given by this bench of
the directions which was given by this bench of the Tribunal as noticed
above. But since he does not fulfill the requisite conditions of experience
of five years regular service on the post of EDBPM he could not be blessed
with an appointrment. Therefore, no fault can be found wth the action of
the respondents; rather they fully conplied with the order.” Wth these



observations, the Tribunal disnm ssed the OCA of the respondent.

7. Bei ng aggri eved and dissatisfied, the respondent filed the Wit
Petition bearing WPCT No.316 of 2006. His prayer was to direct the
authorities to appoint him in terns of the judgnent and order dated
5.2.1997 passed in QA No. 1051 of 1995, in a regular ass Il1I/G.D Post of
the Postal Departnent.

8. The High Court by its inmpugned judgnent dated 29.3.2012, has set
aside the order of the Tribunal and directed the appellant authorities to
appoi nt the respondent in terms of the Tribunal’s order dated 5.2.1997
passed in OA No. 1051 of 1995, in a regular Goup D post of the Posta
Department with effect fromthe date when the first vacancy occurred after
5.2.1997. At the sane tinme, prayer of the respondent for promotion to G oup
C Post automatically after his absorption in the regular cadre is rejected.

9. Against the direction contained in the |npugned order dated
29.3.2012 to the effect that the respondent be appointed in a regular G oup
D post in the Postal Department with effect fromthe date when the first
vacancy occurred after 5.2.1997, is questioned by the appellant in the
present proceedings.

10. We have heard the | earned counsel for the parties at Ilength and
have gone through the record. The order of the Tribunal giving direction to
the appellant to appoint the respondent in ternms of earlier order dated
5.2.1997 passed by the Tribunal cannot be faulted with. Learned counsel for
the respondent is justified in his submission to this extent. W may record
that against the order dated 5.2.1997 passed by the Tribunal in the first
round of litigation, the appellant had filed Wit Petition challenging that
order. However, that Wit Petition was dismissed. No further challenge to
that order was laid and thus the said order of the Tribunal dated 5.2.1997
has attained finality. It is for this reason, we hold that in the inmpugned
order direction of the Hgh Court to the appellant to appoint the
respondent in terns of order dated 5.2.1997 is wthout blemn sh

11. Havi ng said so, we find that while giving this direction the Hgh
Court has not kept itself within the confines of the orders dated 5.2.1997
passed by the Tribunal. It becones apparent when we read the nmanner in

whi ch direction is couched by the High Court in the inpugned order. For
this purpose we reproduce the relevant portion hereinbel ow
"We, therefore, set aside the order inpugned in this Wit
application and direct the respondent authorities to appoint the
wit petitioner, in ternms of the judgnent and order dated
February 5, 1997 passed in Oiginal Application No.1051 of 1995,
in a regular group-D post of the Postal Departnent forthwith with
effect fromthe date when the first vacancy occurred after
February 5, 1997."

12. W have already extracted above the direction of the Tribuna
contained in its order dated 5.2.1997. As pointed out therein, the order of
the Tribunal was that respondent be absorbed in a suitable post and it was
made subject to: (1) availability of vacancy; and (2) after considering his
case along with other simlarly circunstanced persons.

13. However, in the inpugned order the H gh Court has, even while
stating that the appellant authorities should give appointnent to the
respondent in terns of judgnment and order dated February 5, 1997, eclipsed
the aforesaid conditions clearly stipulated in that very order dated
5.2.1997 by adding a mandate to the effect that the respondent is to be
regul arized with effect fromthe date when the first vacancy occurred after
February 5, 1997. Thus, in this manner, the respondent is allowed to stea

march over other persons who are seniors to the respondent and waiting in
queue. No doubt the respondent is to be regularized, however, it can be
only when his turn as per seniority matures and it cannot be against first
vacancy occurring after February 5, 1997. W, therefore, delete the portion
of the direction contained in the inpugned order which states "forthwith
w.e.f. the date when the first vacancy occurred after 5th February 1997."
We, further, clarify that the other portion of the inpugned order nanely
directing the appellant to appoint the respondent strictly in terms of
earlier order dated February 5, 1997 passed by the Tribunal in QA



No. 1051/ 1995 in a regular Goup-D post of the Postal Departnent shall
remain intact and as soon as turn of the respondent nmatures in accordance
with the seniority, he shall be regularized against the vacancy occurring
at that tinme.

14. The appeal is partly allowed to the aforesaid extent. No costs.

( AK Sikri)
New Del hi ,
Dt. 21st February 2014
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Petition(s) for Special Leave to Appeal (Civil) No(s).14241/2013
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UNION OF I NDI A & ANR Petitioner(s)

VERSUS

MALAY MALLI CK Respondent ( s)

(Wth prayer for interimrelief and office report)

Date: 21/02/2014 This Petition was called on for hearing today.
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Kakal i Roy, Adv.
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UPON hearing counsel the Court made the follow ng
ORDER

The



Leave granted.

The appeal is partly allowed in terns of the signed order.

No costs.
[ ( DEEPAK MANSUKHANI ) [ (MS. NEQ)
| Court Master | Assistant Registrar

(Signed order is placed on the file)



