I'm REPCRTABLE
IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. OF 2012
(Arising out of S.L.P(Cvil )No.6632 of 2006)

HORI L ... APPELLANT

VERSUS

KESHAV & ANR. ... RESPONDENTS

JUDGMENT

Aftab Alam J.

1. Leave granted.

2. This appeal is directed against the judgnent and order
dat ed Novenber 11, 2003 passed by the All ahabad H gh Court by
which it allowed the wit petition filed by respondent nos. 1
and 2, set aside the order passed by the District Judge,
affirmng the order of the Munsif, and held that the suit
filed by the appellant was not maintainable being barred in
terms of Order XXIIl Rule 3-A of the Code of G vil Procedure.
3. The appellant filed a suit (No. 43 of 1980) in the court

of Munsif, Karwi (Banda) seeking a declaration that the decree
passed by the Assistant Collector, Cass-I, in a suit under

sections 176, 178 and 182 of the U P. Zamindari Abolition &

Land Reforns Act was fraudul ent, inoperative and not binding

upon hi m Accor di ng to t he appel I ant, t he def endant s had
instituted the suit before the Assistant Collector in which

his father namely Chunkai was nmade as one of the opposite

party. In that suit, a conpronise petition was filed on

Cctober 7, 1971 with the fake signature of Chunkai and on that

basis a conpromi se decree finally cane to be passed on Apri

25, 1979. It is the case of the appellant that no notice of

the suit was ever served upon his father Chunkai. He never



appeared in the proceeding and was not even aware of it. He

did not sign any conpronise petition and his alleged signature

on the conpronise petition dated October 7, 1971 was faked. He

had died nuch earlier and was not even alive in 1979 when the

decree was passed. The appel I ant, accordi ngly, sought
declaration that the decree dated April 25, 1979 passed by the

Assi stant Collector, Cass-1, Karwi, may be cancelled or it

may be declared as void ab initio, inoperative and not binding

upon him

4. The defendants (respondents 1 and 2 before this Court)

filed a witten st at enent in whi ch t hey questi oned
mai ntainability of the suit as well. It was contended on their

behal f that as the suit related to agricultural lands it was

beyond the jurisdiction and conpetence of the civil court and
it could only be tried by the revenue authorities. The Munsif

by his order dated Cctober 1, 1985 upheld the defendants’

objection and held that the suit was not maintainable before a

civil court. Agai nst the order passed by the Minsif, the

appel l ant preferred an appeal (MC A No.21 of 1985) which was

al l oned by the judgnent and order dated April 14, 1987 passed

by t he Addi ti onal District Judge, Karwi , (Banda) .
Additional District Judge rightly pointed out that the suit

filed by the appellant was based on the allegation that the

decree passed by t he Assi st ant Col | ect or was based

f raudul ent conprom se petition and it did not i nvol ve
adj udi cation of rights or interests in the agricultural |ands.

Hence, the suit was maintainable before a civil court. It,

accordingly, set aside the order passed by the Minsif and

directed himto proceed with the suit in accordance with | aw

5. When the matter canme before the Munsif on renand, the

def endants once again objected to the nmaintainability of the

suit, this time raising the contention that it was barred

under the provisions of Order XXIIl Rule 3-A of the Code of

Cvil Procedure. The Munsif by his order dated January 7, 1988

di sm ssed the objection and found and held that the suit was
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mai nt ai nabl e. The def endant s-respondents took the matter in
revision (Civil Revision No. Nl of 1988) which was disni ssed

by the District Judge, Banda, by his order dated February 17

1988. Agai nst t he orders passed by t he Munsi f and t he
District Judge, t he def endant s preferred a Wit petit
before the Hi gh Court and the High Court, as noted above,

al | owed t he Wit petition hol di ng t hat t he sui t was
mai nt ai nabl e. It is a brief order in which the H gh Court

referred to t he provi si ons of O der XX 1| Rul e 3-A
relying upon a decision of the Allahabad H gh Court all owed

the wit petition

6. It is true that a conprom se form ng the basis of the

decree can only be quest i oned bef ore t he same court
recorded the conprise and a fresh suit for setting aside a

conpromi se decree is expressly barred under Order XXII1 Rule

3-A It is equally true the expression "not |lawful" used in

Rul e 3-A of O der XX al so covers a decree based

f raudul ent conprom se hence, a chal | enge to a conpr om

decree on the ground that it was obtai ned by fraudul ent neans

woul d al so fall under the provisions of Rule 3-A of Order

XX
7. In Banwari Lal Vs. Chando Devi (1993) 1 SCC 581, this
Court exam ned the provisions of Order XXIIl Rule 3-A in sone

detail and in |light of the amendnents introduced in the Code

and in paragraph 7 of the judgnent came to hold as foll ows:

"7. By adding the proviso along with an expl anation the

pur pose and the object of the anending Act appears to be to
conmpel the party challenging the conpronise to question the
sane before the court which had recorded the conpronise in
question. That court was enjoined to decide the controversy
whet her the parties have arrived at an adjustnent in a | awful
manner. The expl anation nade it clear that an agreenent or a
conprom se which is void or voidable under the Indian Contract
Act shall not be deemed to be lawful within the neaning of the
said rule. Having introduced the proviso along with the
explanation in Rule 3 in order to avoid nultiplicity of suit
and prolonged litigation, a specific bar was prescribed by
Rule 3-A in respect of institution of a separate suit for
setting aside a decree on basis of a conpronise saying:

"3-A Bar to suit.- No suit shall lie to set aside a
decree on the ground that the conprom se on which the decree
is based was not |awful."
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It further held in paragraphs 13 and 14 as foll ows: -

"13. Wien the amending Act introduced a proviso along with an
explanation to Rule 3 of Order 23 saying that where it is

al | eged by one party and denied by the other that an

adj ustnent or satisfaction has been arrived at,"the Court
shal | decide the question", the Court before which a petition
of conpromise is filed and which has recorded such conpromni se
has to decide the question whether an adjustnment or
satisfaction had been arrived at on basis of any | awful
agreement. To nmake the enquiry in respect of validity of the
agr eenent or t he conprom se nore conprehensive, the
expl anation to the proviso says that an agreenent or
conprom se "which is void or voidable under the Indian
Contract Act...." shall not be deemed to be lawful within the
meani ng of the said Rule. In view of the proviso read with
the explanation, a Court which had entertained the petition of
conprom se has to exam ne whether the conproni se was void or
voi dabl e under the Indian Contract Act. Even Rule 1(m of
Order 43 has been del eted under which an appeal was

mai nt ai nabl e agai nst an order recording a conprom se. As such
a party challenging a conprom se can file a petition under
proviso to Rule 3 of Order 23, or an appeal under Section
96(1) of the Code, in which he can now question the validity
of the conpronmise in view of Rule 1-A of Order 43 of the
Code. "

14, The court before which it is alleged by one of the
parties to the alleged conproni se that no such conprom se had

been entered between the parties that court has to decide

whet her the agreenment or conpromi se in question was |awful and

not void or voidable under the Indian Contract Act. If the
agreenment or the conpromse itself is fraudulent then it shal

be deened to be void within the nmeaning of the explanation to

the proviso to Rule 3 and as such not | awful. The | ear ned

Subordi nate Judge was perfectly justified in entertaining the
application filed on behalf of the appellant and considering

the question as to whether there had been a | awful agreenent

or conpromi se on the basis of which the court could have

recorded such agreenent or conprom se on February 27, 1991

Havi ng cone to the conclusion on the material produced that

the conpromise was not lawful within the neaning of Rule 3

there was no option |left except to recall that order."

8. In light of the decision in Banwari Lal it would prim

facie appear that the High Court was right in holding that the

appellant’s suit was hit by the provisions of Oder XXIIl Rule

3-A and was not mai nt ai nabl e. But t he significant
di stinguishing feature in this case is that the conprom se

decree which is alleged to be fraudul ent and which is sought

to be declared as nullity was passed not by a civil court but

by a revenue court in a suit under section 176 of the U P

Zam ndari Abolition & Land Reforms Act, 1950 (hereinafter the

Act) .



9. Section 331 of t he Act bar s the jurisdiction of the

civil court and provides that a suit under the Act can be

entertained by no court other than that the courts specified

in Schedule Il to the Act. A reference to Schedule Il would

show that the court of original jurisdiction for a suit under

section 176 of the  Act for di vi si on of a hol di ng of a
Bhumi dhar is Assistant Collector, First Cass and the courts

of First Appeal and Second Appeal are Conm ssioner and the
Board of revenue respectively. Section 341 of the Act, of

course, provides that unless otherw se expressly provided by

or under the Act, the provisions of the Indian Court Fee Act,

1870, the Code OF G vil Procedure, 1908 and the Linmitation

Act, 1963, including section 5 thereof would apply to the

proceedi ngs under the Act.

10. Though the provisions of the Code O Civil Procedure have

been nmade applicable to the proceedi ngs under the Act but that

woul d not rmake the authorities specified under Schedule Il to

the Act as ‘court’ under the Code and those authorities shal

conti nue to be "courts" of limted and restricted
jurisdiction.

11. W are of t he view that Revenue courts are nei t her
equi pped nor compet ent to ef fectively adj udi cat e on
al | egations of fraud that has overtones of crimnality and the

courts really skilled and experienced to try such issues are

the courts constituted under the Code of G vil Procedure.

12. It is also well settled that under section 9 of the GCivi

Procedure Code, the civil court has inherent jurisdiction to

try all types of civil disputes unless its jurisdiction is

barred expressly or by necessary inplication, by any statutory

provi sion and conferred on any other tribunal or authority. W

find nothing in Order XXIIl Rule 3-Ato bar the institution of

a suit before the civil court even in regard to decrees or

orders passed in suits and/ or pr oceedi ngs under di fferent
statutes before a court, tribunal or authority of limted and

restricted jurisdiction.



13. In our viewin the facts of the case the provision of

Order XXII'l shall not act as a bar against the suit filed by

the appellant. W, accordingly set aside the order of the High

Court. As a consequence, the suit will be restored before the

Munsif who is directed to accord it priority having regard to

the fact that for the last 31 years it is stuck up on the

i ssue of mai ntai nability. The trial court shoul d

try to

di spose of the suit without any delay, and in any case, not

| ater than one year fromthe date of receipt/production of a

copy of this order.

14. In the result, the appeal is allowed but with no order as

to costs.
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The appeal is allowed but with no order as to

costs.
(N. S. K. Kanesh) (Sneh Bal a Mehra)
Court Master Court Master

(signed reportable judgnent is placed on the file)



