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For Appell ant(s) M. A. R Madhav Rao, Adv.
M. Al ok Yadav, Adv.
M. Kri shna Rao, Adv.
M. Kri shna Mohan Menon, Adv.
M. Raj esh Kumar, Adv.
For Respondent (s) Ms. Aruna Cupta, Adv.
M. Sukumar Pattjoshi, Adv.
M. P. Parneswaran, Adv.
UPON hearing counsel the Court made the follow ng
ORDER
The appeal s are al | owed in terns of
si gned reportabl e order. The matter is renmanded to
t he Conmi ssioner for fresh decision in accordance
with t he observations made in this or der.
costs.
(VI NOD LAKHI NA) ( KUSUM GULATI )
Court Master Court Master
(SI GNED ORDER | S PLACED ON THE FI LE)
REPORTABLE
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NOS. 5043-5045 OF 2003
M S ESSEL PROPACK LTD. ... APPELLANT
VERSUS
COW SSI ONER OF CENTRAL EXCI SE,
MUMBAI - | 1] . . . RESPONDENT

Appel lant (s)

Respondent ( s)

heari ng

t he



ORDER

These appeal s are filed under
35L(b) of the Central Excise Act, 1944 (for short

"the Act"), against the order dated 30th January,

Secti on

2003 of t he Cust ons, Exci se & old (Control)

Appel late Tribunal (for short "the Tribunal"), West

Zonal Bench at Munbai .

The appel | ant nmanufactured plastic tubes in
its factory and supplied the same to Ms Col gate
Pal molive (1) Ltd. (for short "Col gate").
considering the reply to the show cause noti ces,
t he Conmi ssi oner of Centr al Exci se, Munbai
passed an order dated 17th July, 1997, confirm ng
t he demand of exci se duty anounti ng

Rs. 54, 30, 713/ - and i mposi ng a penal ty

1 2:
Rs. 41, 00, 000/ - under Rul e 173-Q of t he
Exci se Rules, 1944 and al so directing the appell ant
to pay interest at the rate of 20% under Section
11- AB of the Act, on del ayed paynment of duty for
the rel evant periods, saying that the plastic caps,
whi ch wer e put on t he pl astic t ubes,
included in the assessable value of the plastic
tubes manufactured and cleared fromthe factory of

t he appel | ant.

Aggri eved, t he appel | ant filed
before the Tribunal and by the inpugned order, the
Tribunal confirnmed the demand of duty and nodified
t he penal ty and i nterest i nposed

Conmi ssi oner. The reason given by the Tribunal in

After
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of
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the i mpugned order is that this Court in Union of
India versus J.G dass Industries Ltd.,[1998 (97)
E.L.T. 5(S.C)], had held that printing carried

out on plain glass bottles in a different factory

woul d not anount to  "manufacture” under

2(f) of the Act, but, if manufacture of bottles and

printing thereon are carried out within the sane

factory, then the ultimate product, which happens

to be excisable itemat the factory gate, is the

printed bottle. Appl yi ng t he deci si on
23

Court in J.G dass Industries Ltd. (supra), the

Tribunal took the view that where the plastic caps

are fitted to the tubes before renoval fromthe

appel lant’s factory, duty is to be paid on the

total value of the tubes including the value of the

pl astic caps.

M. AR Madhav Rao, | ear ned
appeari ng for t he appel I ant, submitted
pl astic caps, whi ch are fitted to
manuf act ur ed and removed from t he
factory, are not actual ly manuf act ur ed
appel | ant in its factory and t hese
supplied by Colgate to the appellant and are fitted
to the tubes before renoval of the sane fromthe
factory of t he appel I ant. He relied
deci si on in Met al Box of I ndi a Ltd
versus Coll ector of Central Excise, Calcutta [1983
(13) EL.T. 956 (CE GAT)], in which the Tribuna
has held that where the caps nade of plastic had
been separately manuf act ur ed for t he

Secti on
of this
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col I apsi bl e t ubes and wer e not part of
manuf act uri ng process of Met al Box of I ndi a

Li mted, such caps have to be treated separately
whi | e charging the wei ght based portion of the duty

4] -

14
of excise on alum nium as envi saged in ltem 27 of
t he Centr al Excise Tariff. He subnitted t hat
al t hough an appeal was preferred agai nst t he
af oresai d decision of the Tribunal to this Court,
the appeal was di sm ssed on 20th Novenber, 1989, as
reported in Collector versus Metal Box of India
Ltd. [1990 (45) E.L.T. A33(S.C.). He submitted
that in Col. Tubes (P) Ltd. versus Collector [1994
(72) E.L.T. 342 (Tribunal)], the Col. Tubes (P)
Ltd., which was manufacturing al um nium col | apsi bl e
tubes, was clearing its product fromits factory
along with a plastic cap manufactured el sewhere and
the Tribunal, by a majority decision, held that
cost of plastic cap, a bought-out item and | abour
charges for fixing it are not includible in the
assessabl e val ue of the al um nium col | apsi bl e tube
under Section 4 of the Act. He subnitted that the
Col l ector, Central Excise preferred an appeal to

this Court, but the appeal was dism ssed foll ow ng
its deci si on in Col | ect or ver sus Met al Box of

India Ltd. (supra).

M. Rao further submtted that considering

t hese aut horities, in t he very case of t he

appel lant, for a subsequent period, the Tribuna

.5/ -
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has now taken a view that the caps, hot
i ntegral part of a toothpaste t ube, cannot
included in the assessabl e val ue of the toothpaste

tube renoved by the appellant fromthe factory.

He submitted that in its decision, for a
| ater period, the Tribunal has distinguished the
case of the appellant fromthe case in J.G d ass
I ndustries Ltd. (supra), saying that in that case
printing on the bottles was integral to the bottles
whereas in the case of the appellant, the cap was
not i ntegral to t he t ubes but was only

accessory.

Ms. Aruna CGupta, |earned counsel appearing
for the respondent, on the other hand, submitted

that it is not clear fromthe facts as found by the
Tri bunal whether the plastic caps are nmanufactured

in the factory premises of the appellant or are

bei ng supplied by Colgate and in the absence of any
finding on this aspect, it is difficult for this

Court to t ake the view that the plastic caps were
not manufactured in the factory of the appellant

and were supplied by Colgate and, therefore, were

not an integral part of the tube and could not be
includible in the assessabl e val ue of the tubes.

. 6/-

We have considered the subm ssions made by
| earned counsel for the parties and we find that
the consistent view of the Tribunal as well as

this Court has been t hat i f t he caps ar

bei ng
be

an
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manuf actured separately and not in the sane factory
in which the tubes are being manufactured, the caps
cannot formintegral part of the assessabl e val ue

of the tubes, manufactured and cleared fromthe

factory. This is the view that the Tribunal and

this Court have been taking in Metal Box of India
Ltd., Cal cutta (supra) and Col . Tubes (P) Ltd.
(supra). Thus, if in the present case, the caps

are not manuf act ur ed in t he factory of t he

appel l ant but are being supplied by the custoners
of the appellant, the value of the caps will not

formpart of the assessabl e value of the tubes

manuf actured by the appellant.

On a reading of the reply to the show cause
notice in t he present case, we find t hat t he
appel l ant has stated in Para 3.3 that the appellant

manuf act ures tubes on orders received fromtheir

custoners and whenever t he custoners or der, t he
appel l ant fixes plastic caps to the tubes and in
LT -
17

such cases the value of the tubes fixed with caps

are also included in the assessabl e val ue of tubes,

but in case such caps are supplied by the custoners

free of cost, such t ubes are cl eared wi t hout

i ncluding the value of the caps in the assessable

val ue of t he t ubes. The Commi ssi oner has not
recorded any clear finding as to whether for the

tubes that were cleared by the appellant during the

rel evant periods in respect of which show cause

noti ces were issued, the caps were supplied free of

cost by the custoners of the appellant and such



caps were fitted to the tubes manufactured in the

factory of t he appel | ant . As we have al r eady

hel d, in respect of the tubes for which caps have
been supplied by the customers free of cost, the
assessabl e value of the tubes will not include the

val ue of the caps. The Conmi ssioner, therefore,
will have to record a clear finding as to whether

for the tubes cleared during the three rel evant

peri ods, the caps were supplied by the custoners of

the appellant free of cost and accordingly pass a

fresh order.

: 8:
In the result, the appeals are allowed to
the extent indicated above; the inpugned order of
the Tribunal as well as the original order passed
by the Commi ssioner are set aside. The matter is
remanded to the Conmi ssioner for fresh decision in
accor dance with t he observations made in

order. No costs.

(ANIL R DAVE, J.)
NEW DELHI
NOVEMBER 09, 2011
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