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These appeal s arise out of a dispute over the seniority of co-
pilots enpl oyed by the first appellant, Air India Ltd. The contending
parties are two groups of co-pilots, nanely, the respondents 1 to 6
(referred to hereafter as the "wit petitioners”) and the respondents 7
to 12. The bone of contention is whether seniority as a co-pilot is to
be calculated fromthe day a pilot gets an Air Lines Transport Pil ot
Li cence (ALTP) or fromthe day the pilot enters the service of the first
appel lant with only a commercial pilot”s |icence (CPL). The
di fferences between an ALTP and CPL as provided in Schedule Il of
the Aircraft Rules 1937 are inter ‘alia that an ALTP/licence hol der has
at |least 1500 hours of flying of which 500 hours is as 'a pilot-in-
conmand. A CPL hol der has to have 250 flying hours with 150 hours
as a pilot-in-command. However apart fromnoting this, we do not
propose to decide this dispute as the issue which-actually arises for
deci sion before us is nuch narrower. The question is whether the
H gh Court by the order inmpugned in this appeal should have deci ded
the contention itself or left it to the Industrial Tribunal to decide.

The first appellant is owed by the CGovernnent of India and
provides international air transport services. Its aircrafts are operated
by pilots in command (PIC) and co-pilots or first officers apart from
ot her cock-pit crew. Co pilots fly under the supervision of
conmanders with 500 or nore hours as PIC. It is comon ground
that unless a pilot has an ALTP |icence, he cannot qualify as a PIC
According to the appellants, the respondents 7 to 12 were entitled to
seniority over the wit petitioners because they had obtained an ALTP
prior to the wit petitioners. It is the appellants’ case that up till 1986
only ALTP hol ders were eligible for appointnent as co-pilots with the
first appellant. CPL holders were recruited for the first tine as
probationary co-pilots by the first appellant only from 1986. Thei r
probation was to continue till they obtained the ALTP licence. If they
failed to get an ALTP it resulted in termnation of their enploynment.

The Indian Pilots Guild (referred to as the Guild) was a
recogni zed union of pilots of the first appellant. On 21st July 1989, a
settlenent was arrived at between the @uild and the first appellant for
the period 1.10.85 to 31.8.90 (referred to hereafter as the 1989
Settlement). dause 3(d) of the settlenment related to seniority and
read as under:

"(d) The pilots joining the Corporation with
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ALTP wi Il al ways have higher |ine seniority over
the co-pilots who is already in the enpl oynent
of the Corporation without ALTP Licence".

On 1st Septenber 1990, the CGuild gave a notice of term nation

of the 1989 settlement and raised a fresh charter of demands. In
1992 the CPL hol ders raised a demand before the appellants asking

for seniority fromthe date of their joining the first appellant. The
demand was rejected. They then filed a wit petition being WP. No.
2365 of 1992 in which they chall enged cl ause 3(d) of the 1989

settl enent contending that the obtaining of an ALTP |icence was

wholly irrelevant for confirmation as a co-pilot. The wit petition was
opposed by the first appellant as well as by the Guild. It was
ultimately dismssed on 11th February 1993 on the ground that the

| etters of appointnent of the CPL hol ders specifically provided for
their confirmation as a co-pilot subject to obtaining ALTP |licence.
The Court was alsoof the viewthat it was a matter "falling in the
real m of a policy decision" of the first appellant and that there was
"nothing arbitrary about this clause"

On 20th January, 1995, however at a neeting of the senior
officers of the first appellant, it was decided that CPL hol ders woul d
be on a training period for two years. On conpletion of a training
period, they would be placed in the grade of co-pilot on probation for
a period of one year. On satisfactory conpletion of the probation
peri od, they would 'be confirnmed in the service of the first appell ant
with a rider that the services would be deternmined if they did not
conplete their ALTP within five years fromthe date of their first solo
flight. CPL hol ders who had al ready obtained their ALTP and had
been confirmed in service, would be confirmed retrospectively i.e.
one year fromtheir solo flight. CPL hol ders who had conpl et ed
their first solo flight and had been released to fly as a co-pilot, would
al so stand confirned only if they obtained the ALTP within five years
of their solo flight. CPL holders who were on training and who had
not yet done their first solo, would be confirmed only in ternms of the
deci si on taken. The seniority of all CPL hol ders would be batch w se
and woul d be reckoned fromthe date of obtaining their ALTP.

The writ petitioners were appointed as trainee pilots after 1994
and were confirned as co-pilots in Septenber, 1996 with effect from
Cct ober 1996. Their letters of confirmation required 'themto obtain
ALTP within a period of five years fromthat date failing which their
contract of enployment woul d automatically end.

In the meanwhil e on 14th February, 1995 an adverti senent was
i ssued by the first appellant for appointnent as a Co-pilot (First
Oficer) and Trainee pilot. The technical qualification required for
Co-Pilots inter alia was possession of an Indian ALTP with 1500
hours mini mum flyi ng experience which shoul d include 500 hours as
Pilot in command experience either on multi engine aircraft or on
Turbo-jet aircraft. The Trainee Pilots were required to be in
possession of inter alia an Indian CPL with an endorsenent on a twin
engi ne type aircraft.

According to the appellants during this period several Ex-

Vayudoot Pilots were absorbed in the first appellant’s service. ALTP
hol ders with 500 hours as pilots in command were given seniority

above co-pilots with CPL who were confirmed as co-pil ots. However

they were placed below the officers holding ALTP who were already
serving in the first appellant. The rest which included pilots with
ALTP but wi t hout adequate comand experience were placed bel ow

the first appellant’s trainee pilots holding only CPLs. There is some
di spute as to what actually transpired with regard to the absorption of
the Vayudoot pilots in 1995 in the service of the first appellant which
is unnecessary to be decided in view of what we have finally directed.
However it is admtted that the dispute of fixation of |ine

seniority of Co-pilots based on the holding of ALTP or CPL persi sted.
The matter was referred to a Cormittee by the second appell ant.

The Conmittee gave its opinion in witing on 16th January, 1996 that
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the policy which was prevailing was "adequate and correct” in respect
of Pilots joining the first appellant with ALTP. The policy for fixing of
seniority of pilots joining with CPL was al so found to be "adequate."
The Conmittee finalised the seniority list which was then forwarded
to the Director of Operations and it was said that the basis for the
seniority list which set out the reasoning of the Conmttee should be
explained to the new entrants before they joined so that no
representation could be nmade | ater.

Pursuant to the advertisement for co-pilots issued by the
first appellant, respondents Nos. 7 to 12 and eight others who are
all ex-Indian Air Force or Navy Pilots and holders of ALTP |icences
with 500 flying hours as pilots in command as advertised, applied
for appointnents as co-pilots. The 14 pilots (who will be hereafter
referred to as 'Adhi kari group’) entered service as co-pilots in the
first appellant in Novermber, 1996. Their letters of appointnent
contai ned a clause that they would be subsequently informed as to
their seniority.

The Adhikari group filed a wit petition being WP. (L) No. 1615
of 1997 seeking to enforce O ause 3(d) of the 1989 settlenment. The
wit petition was dism ssed on 16th Cctober, 1997. The Court held
that the 1989 settlenent had al ready been terni nated and was "non-
existing". It was noted that negotiations were in progress between
the Guild and the first appellant and that if the petitioner pilots would
be aggri eved by any settlenent which may be arrived they could
rai se a dispute beforethe Conciliation Officer. The Hi gh Court also
said that in case of failure of conciliation, the dispute could be
referred to the National Industrial Tribunal. It was recorded that there
was a pendi ng reference before the Tribunal and that it was "al ways
open to the petitioners to join in the said reference and raise their
demands”. The wit petition was therefore dism ssed on the ground
that there was an efficaci ous-alternate renedy. — The Adhi kari group
sought to inpugn the order of the Hi gh Court dated 16th Cctober,

1997 before this Court by way of a special 1eave petition

Wil e the special |eave petition was pending, on 3rd January,
1998, a settlenment was arrived at between the Guild and the first
appel l ant (referred to as the "1998 settlenent”). Several demands
relating to the conditions of service of pilots were decided by the
settlenent. As far as seniority of the pilots were concerned, the
settl enent noted earlier discussions held in 1995 and 'the follow ng
terms were recorded
7. Seniority of Pilots.

a) XXX XXX XXX XXX

b) xxx xxx XXX XXX

c) Based on these discussions, the seniority
of trainee Pilots/Co-Pilots has been
deternined as an one tine exercise as
indicated in the Seniority List contained in
Annexure-D and this will not be cited as a
precedent in future.

d) dause 3(d) of Schedule 2 of Menorandum

of Settlenent dated July 21st 1989 stands

del eted. Henceforth Line Seniority of Co-
pilots joining the conpany will be based on

the date of entry of the pilot in the grade of a
first officer.

Annexure D referred to in Clause 7(Cwas a seniority |ist
whi ch placed the wit petitioners at
serial Nos. 173 to 178 and the Adhi kari group agai nst serial Nos.
205 to 218.

The Adhi kari group withdrew their special |eave petitions
chal l engi ng the order dated 16th Cctober, 1997, stating that "since
the petition before the Hi gh Court was premature, they wish to
wi t hdraw the present special |eave petition so that they may take
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appropriate steps later". They then filed a wit petition being WP.
2930 of 1999 before the Bonmbay Hi gh Court chall engi ng C ause
7(Cof the 1998 settlenent. The wit petition was disnmissed on 14th
Novenber, 2000. Since the reasons for such disnmissal was to a
| arge extent, the basis of the order inmpugned in these appeals, the
reasoning is noted in some detail

In its order dated 14th Novenber, 2000 the H gh Court noted
that the 1998 settl enent was bi nding upon all worknen in view of
the express provisions of Section 18(3) of the Industrial D sputes
Act, 1947. The court al so noted the subnission of the Adhikari
group that the 1998 settlement could be chall enged on the ground
that the sane was unjust, unfair, not bona fide, and had been
arrived at on account of fraud, msrepresentation, conceal ment of
facts or as a result of corruption and other inducenents. The court
sai d that such a challenge could be the subject natter of yet
anot her industrial dispute but could not be the subject natter of
chal | enge before the H gh Court-in its wit jurisdiction. The
prelimmnary objection raised by the first appellant and the Guild that
the i ssue had al ready been determined in WP(L) No. 1615 of 1997
in respect of which the special |eave petition had been withdrawn,
was rejected because it was held that "the petitioners may be
justified in contending that a fresh cause of action had arisen". The
Court then hel d:
"The petitioners may chall enge C ause 7(C)of
the settlement , if so advised, and if they are
entitled to do so, by raising an industria
di spute. The question as to whether the
settlenent is just, fair and bonafide or that it is
vitiated by fraud, nisrepresentation or
conceal nent of facts in the first instance, mnust
be exami ned by the Industrial Tribunal on a
reference being nmade to it by the State
Governnent. OF course, the award of the
Tri bunal nmay be chall enged in a proceeding
under Article 227 of the Constitution of India
on the grounds pernmissible in |aw

However, the court refused to set aside clause 7(Cyof the 1998
Settlement in exercise of its jurisdiction under Article 226 of the
Constitution since:-

"it is not as if the settlenent is so blatantly
arbitrary, unreasonable or irrational that the
same shoul d be quashed by this Court without
any thing nore".

Havi ng come to the conclusion that the court woul d not
interfere with the settlenment in exercise of its wit jurisdiction, the
Court also recorded that it was not inclined to exam ne'the other
subm ssi ons nmade on behal f of the Adhi kari group because "those
guestion may have to be raised in an industrial dispute which may
be referred for adjudication by the Tribunal".

It was al so observed that since the Adhikari group had
been told in their letters of appointment that the question of their
seniority would be decided |ater, they had not acquired any vested
right of seniority. The Court said that:

"Having regard to the subni ssions urged

before us, we feel that these are matters which
may require deeper consideration, and it cannot

be said that the settlenent, on the face of it, is
so arbitrary and unreasonable that it should be
quashed forthwith by this Court in exercise of

its wit jurisdiction".

A doubt was al so expressed as to the claimof the Adhikar
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group in the follow ng | anguage: -

"The settlenment is in the nature of a package
deal, and it is doubtful whether the petitioners
can claimthe benefits under the settl enent

i ncludi ng nonetary benefits, and at the sane
time, challenge only a particular clause of the
settl enent".

Finally in disnmissing the wit petition the Court said that:
"The petitioners (i.e. the Adhikari group) nust

seek their remedy under the provisions of the

I ndustrial Disputes Act instead of invoking the

wit jurisdiction of this Court under Articles 226

and 227 of the Constitution of India".

The Adhikari group chal l enged the order of the High Court in a
speci al | eave petition which however was w t hdrawn on 19th March
2001. The order of this Court records:
"Learned counsel for the petitioners states
that the petitioner would be advised to
approach the Industrial Court in accordance
with the judgnent of the H gh Court and
seeks to withdraw the petition. W record the
statenment of the | earned counsel and dismiss
the special |eave petition as w thdrawn”.

The Adhi kari group then filed a conplaint before the Nationa
Industrial Tribunal (referred to hereafter as "the Tribunal") in the
pendi ng reference bei ng Reference No. NTB -1 of 1990 under

Section 33-A of the Industrial Disputes Act, 1947. (referred to as the
1947 Act) The conpl aint was opposed both by the first appellant as
well as the @Guild on the ground that the dispute relating to the
seniority of co-pilots was not connected with the dispute pending
before the Tribunal and therefore the conplaint under Section 33-A
of the 1947 Act was not nmmi ntainable. The Adhi kari group were
advised to wi thdraw their conplaint under Section 33-A fromthe
Tri bunal , which they did.

On 6th Cctober, 2003 they raised a dispute relating to the
fixation of their seniority under the 1998 settl enent under Section
12 of the 1947 Act before the Conciliation Oficer. The Conciliation
O ficer recommended to the nanagenent of the first appellant that
consi dering the historical background of the question relating to
seniority, and since the Adhikari group had joined on 25th
Noverber, 1996 prior to the 1998 settl enent com ng into operation
they shoul d be granted seniority as claimed by them

In the meanwhil e on 8th Decenber, 2000 the period of five
years for CPL Pilots to obtain their ALTP |icence was extended for a
period of a further six nmonths. The period of six months was again
ext ended on 27th June, 2002 upto seven years. The requirenent for
an ALTP licence for Co-Pilots was ultinmately totally renmnoved by 1st -
2nd August, 2002 when a deci sion was taken by the first appellant
that "in order to give a fair and reasonabl e chance to all co-pilots”
the requirenent to obtain an ALTP licence within five years shoul d
be renpved altogether for all co-pilots. Al that was required was
that a co-pilot should be in possession of an ALTP licence by the
time he/she comes up for conmand training as per line seniority.

The Adhi kari group nmade a representation to the nanagenent
of the first appellant on the basis of the recomrendation of the
Conciliation Oficer. The General Manager (Human Resource
Devel opnent ) supported the representation by his letter dated 20th
April, 2004. The Chairman and Managing Director of the first
appel l ant (who is the second appellant) appointed a four nenber
Conmittee to go into the issue. The Conmittee subnmitted a
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| engthy report on 4th June 2004 in which they submitted that the
Adhi kari group who had been appointed in Novenber, 1996 shoul d
be placed as far as the line seniority was concerned only bel ow
those ALTP Hol ders who had al ready attai ned command or those
who wer e undergoi ng command traini ng.
Despite the recommendati on of the Commttee, acting on the

basis of Annexure 'D to the 1998 settlenent read with the
i nstructions dated 1st-2nd August, 2003, letters for conmand training
were issued to the wit petitioners on 14th Septenber, 2004 by the
third appellant viz the CGeneral Manager, Operations.
(Admi ni stration). However the second appellant, nanely the
Chairman of Air India, acting on the basis of the Committee’s
Report, passed an order on 23/28th Septenber, 2004 approving the
recomendati ons of the Committee. According to him the seniority
of the Adhi kari group had been decided "inproperly”. In the
circunst ances, the letters-issued to the wit petitioners for comrand
training on 14th Septenber, 2004 were cancelled by the third
appel | ant ~on 30th Septenber, 2004, who then issued |letters of
conmand trai ning on 1lst COctober, 2004, to the respondents 7 to 12.

In the circunstances, a wit petition ( WP. No. 3108 of
2004) was filed on 5th October, 2004 by the wit petitioners which
was al |l owed by the High Court on 10th March, 2005 by the order
i mpugned in these appeal s.
In allowing the wit petition, the H gh Court accepted the
submi ssions of the ' wit petitioners. It rejected prelimnary objections
rai sed by the respondents 7-12 and the appellants that the
grievance of the wit petitioners as to the alleged non-
i mpl ement ati on of the 1998 Settl enment shoul d be deci ded
appropriately under the Industrial Disputes Act 1947 and not under
Article 226, particularly, since  there were disputed questions of fact.
It was found that there was no factual controversy which justified the
Court inrejecting the wit petition onthe ground of an alternative
renmedy. |In the inmpugned order |arge passages of the earlier
decision in WP. No.2930 of 1999 were quoted extensively after
whi ch the | earned judges cane to the conclusion that the judgnent
finally decided the issues between the parties and had not left them
open for adjudication all over again. The earlier decision had
reached finality and could not be reopened. It was held that the
respondents 7 to 12 were also barred fromraising their grievances
by the withdrawal of the conplaint under Section 33A of the 1947
Act. The High Court also held that the seniority list appended to the
1998 Settl enent had been acted upon and inplenmented. |t was
held that the respondents 7 to 12 had the liberty to avail all |ega
renedi es and havi ng abandoned them it was not opento themto
urge that the settlenent which was in force and inplemented from
1998 was vitiated by fraud and collusion. It held that the Court
woul d not exam ne allegations of fraud at the instance of the
respondents 7 to 12 as that would, in the Hi gh Courts’ opinion
amount to entertaining "a totally distinct grievance based upon
i ndependent cause of action". Finally, the H gh Court found that the
appel | ants had not been able to justify their action of withdraw ng
the letters issued to the wit petitioners as to their comrand
training. As such, the letters cancelling the earlier |letters directing
the wit petitioners to go for command training were quashed.
The appel | ants have contended that the seniority of the
Adhi kari group was correctly fixed on the basis of the Conciliation
Oficer’'s recormendati on and the Comrittee’'s Report. The 1998
settlenent expressly stated that it would operate prospectively. In
any event Clause 16 of the 1998 settlenent provided for filing of the
settl enent before the National Industrial Tribunal in the pending
reference and for obtaining of a consent award. This had not been
done. It was subnmtted by the appellants that the issue of seniority
shoul d be left to the Industrial Tribunal to decide. Till that was done,
it was suggested that as an interimneasure, the Adhikari group
shoul d be permitted to continue as commanders but that |ine
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seniority according to Annexure D to the 1998 settlenment could
continue subject to the condition that the wit petitioners and others
pl aced hi gher than the Adhikari group in that list would not claimany
conpensation for the shortfall under O ause 4(a)(i) and (f)(iv) of the
1998 settlement.

The Adhi kari group have separately chall enged the inpugned

order. They have adopted the argunents of the appellants. They

al so said that the settled practice of the first appellant was that al
co-pilots or First Officers had to have ALTPs. CPL recruits were
recruited as trainee pilots only because of pressure from senior
officers of the first appellant whose children had obtai ned CPLs.
Nevert hel ess the ALTP al ways had higher line seniority over the co-
pilots already in the first appellant’s enploynent who did not have
ALTP. Therefore seniority was not on the date of entry into the
category of first officer/co-pilots but on the date of obtaining ALTP.
Clause 3(d) of the 1989 settlenent provided this and although the
settlenent was terminated in 1990 by the Guild, it continued to

remain in force till the new settlement cane into effect. This was
the law and in fact was given effect to by the first appellant in their
record note of 1995, in the appointnent letters issued to the wit
petitioners, when the Vayudoot pilots were absorbed, in the 1995
advertisenent, and in various-directions and letters of the first
appel l ant. The Hi gh Court al so upheld this by its order dated
11.2.1993 dismssing the CPL holders’ wit petition in which
affidavits had been filed by the first appellant and the Guild justifying
the higher line seniority of the ALTP holders. Therefore at the tine
when the Adhi kari group were appointed as co-pilots, the prevailing
principle was C ause 3(d) of the 1989 settlenent and the 1998

settl enent could not affect their seniority retrospectively. They say
that Annexure D, which was significantly a one tine settlenent,

was the outcone of nepotismby senior officers of the first appellant
and the guild whose children or close relatives in the enpl oynent

of the first appellant and holding CPL Iicences would benefit
thereunder. Even the 1998 settlenment was not abided by in that

the condition for obtaining the ALTP in five years was done away

with. The action of the appellants was arbitrary, nalafide and unj ust
and violative of Article 14. It was further contended that the 1998
settlenent should not therefore be given effect to. In any event the
Adhi kari group had the right to raise an industrial dispute.  The Hi gh
Court had granted the Adhi kari group such right. Thei r conpl ai nt
under Section 33-A of the 1947 Act was an interi mapplication and

its withdrawal did not prejudice their right to raise adispute before
the Conciliation Oficer under Section 12 of that Act. Furthernore, it
was argued that the pending reference related to a di spute between
Indian Airlines and its enployees and did not relate to any dispute
between Air India and its worknmen as held by the Tribunal in its final
award. It is submtted that this Court should hold that the 1998
settl enent cannot take away the Adhikari group’s rights of seniority
but if the disputes were to be decided under the 1947 ‘Act, this Court
should itself refer the dispute to the Tribunal. In the neantine they
were willing to abide by the interimarrangenent suggested by the
appel | ant s.

The writ petitioners have said that the issue relating to

seniority of ALTP hol ders was barred by res judicata since the 1989
settl enment had been found to be "non-existing" in WP (L) No 1615

of 1997. The High Court in its subsequent decision dated

14. 11. 2000 had al so decided the chal |l enges rai sed agai nst the

1998 settlenment on nmerits. Additionally, the Adhikari group had
abandoned their claimbefore the Tribunal. As far as the first
appel | ant was concerned, it had supported the 1998 settlenent in al
the proceedi ngs and could not be permitted to take a different

stand. The fact that the 1998 settlenment provided for filing of the
award before the Tribunal and the obtaining of a consent award,

was irrelevant since C ause 16 did not nmake the operation of the

settl enent conditional upon the obtaining of a consent award.
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Besides the result would be the re-opening of all the terns and
conditions taken as settled and acted upon by the appellants and

t he Adhi kari group which had additionally received benefits
thereunder. It was stated that the 1998 settlement was a valid
statutory settlenment under Section 18(3) of the 1947 Act. According
to the wit petitioners existing Air India pilots as on Novenber 1996
had al ready been validly confirned as co-pilots even though they

were CPL hol ders before the Adhikari Group were recruited. It was
submitted that there were no nal afi des attached to the 1998

settlenent and that the Adhikari group did not get any assurance

that they woul d supersede those already in service. They cl ai m

that it is accepted service jurisprudence that generally seniority of
batch recruits is based on the date of entry into service. According
to themthe 1989 settl enent had not been applied to the Vayudoot
recruits and was not inforce when the Adhikari group was recruited.

It is contended that the reference to a one time settlenent in
Annexure D dealt with the place of Vayudoot pilots and not to the
seniority of thewit petitioners. They say that the ALTP |licence was
irrelevant tothe fixation of seniority although it was relevant for the
pur poses ‘of “pronotion. It was al so contended that the Adhikar

group could not chall enge the seniority list in Annexure 'D thereto
co-laterally in proceedings filed by the wit petitioners. It was finally
submtted that this Court should not refer the dispute between the
parties to the Industrial Tribunal for adjudication especially at the
i nstance of the respondents 7 to 12 on a wit petition filed by the wit
petitioners. Even if they were pernitted to do so in a separate
proceeding, till there was a fresh adjudi cation, the 1998 settl enent
woul d have to operate

In our opinion the High Court erred in rejecting the prelinnary
objection of the respondents 7 to 12 viz. that the wit petitioners
shoul d have been left to pursue their grievance relating to the

breach of Clause 7 (C) of the 1998 settlenent before the

appropriate forumunder the Industrial Disputes Act, 1947. There

was a serious factual controversy as was noted by the Hi gh Court
itself in paragraph 22 of its judgnent. It had been contended by the
Adhi kari group that the 1998 Settlenment was vitiated by fraud and
nmal af i des on the part of the office bearers of the @uild and sone
Oficers of the first appellant. « The claimof the Adhikari-group

whi ch has been reiterated before us is that senior officers of the
@Quild and the first appellant fraudulently agreed to clause 7(C) of
the 1998 settlenment so that their sons and daughters who were CPL

hol ders were given undue benefit in deviation fromthe established
requirenents and practice of the first appellant. Such allegations if
proved woul d be sufficient to set aside the 1998 Settlenment in so far
as it affected seniority of the Adhikari group. There is a long line of
authority in support of this proposition (See for exanple

Her bertsons Ltd. V. The Worknmen of Herbertsons Ltd. & Anr.

(1976) 4 SCC 736, 742; KCP Ltd. V. Presiding Oficer (1996) 10

SCC 446 and National Engineering Industries Ltd. Vs. State of

Raj ast han (2000) 1 SCC 371,393). This was also the finding of the

H gh Court in WP.No.2930 of 1999. Suf ficient particulars in
support of these allegations had been given. The Conciliation
Oficer, the Conmttee set up by the Chairman of Air India, and the
Chai rman hinmsel f had founded that an injustice had been doneto

the Adhi kari group. The opinions expressed have not been held by

the H gh Court to be without substance. |ndeed the Hi gh Court did

not consider any of this because it was held, incorrectly as we have
held later in our opinion, that the issues raised had been concl uded
by the earlier decision of coordinate Benches in WP. (L ) No. 1615 of
1997 and WP (c ) No. 2930 of 1999.

A disputed question of fact will normally arise when a
petitioner puts forward a case on facts which are controverted by
the respondents. This is naturally so, as it cannot be expected that

the petitioner will of his, her or its own say that the facts formng the
basis of the claimare disputed. Although it may happen that the
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Court on a scrutiny of the nature of the claimnade in the petition
may conme to a conclusion that the factual issues raised are ex facie
controversial and decline, in limne, to exercise jurisdiction under
Art. 226, nevertheless the controversy usually surfaces after the
respondents have had an opportunity of giving their version of the
matter. That was what happened in the present case. The wit
petitioners rested their case on clause 7(C)read with Annexure D to
the 1998 settlenment. The respondents pl eaded that the settl enent

was vitiated by fraud. GCbviously, the burden of proving this would

be on the respondents. No court or tribunal has tested the

al  egati ons nade by the Adhikari group on merits till today. The

H gh Court shut out the allegations altogether for two reasons. The
first reason was that it would anmount to entertaining a separate

cause of action. The conclusion was erroneous as it was based on

a confusi on between onus of proof and cause of action

In ABL International Ltd. Vs. Export Credit Guarantee

Corpn. of India & Ors. (2004) 3 SCC 553, the dispute was linmted to

an interpretation of the terns of a contract of insurance and an export
contract. ~ Counsel for the respondent contended that for a correct

i nterpretation of the clauses of the contracts there was need for ora
evi dence being 1 ed wi thout which a proper interpretation of the

cl auses was not possible, and therefore, it was a fit case in which the
appel l ants should be directed to approach the civil court to establish
their claim This Court construed the clauses of the contracts and
said that there was noroomfor a second or other construction. It

was noted (and as we would like to enphasise) that there was no

all egation that the contracts in question were obtained either by fraud
or by msrepresentation. |In such factual situation, this Court was of
the opinion that the facts of the case did not and should not inhibit
the Hi gh Court or this Court fromgranting the relief sought for by the
petitioner. In other words, nerely because the respondents want to

di spute a construction to be placed on a clause of \a contract, it would
not becone a di sputed question of fact. On the other hand, if there
are allegations of fraud, msrepresentation etc. it may be a disputed
qguestion of fact and the H gh Court should not go into the sanme but
allow the parties to approach the alternative forum/legally avail abl e.
The second reason given by the H gh Court (which has also

been the wit petitioners’ subm ssion before us) was that all the

i ssues raised by the respondents 7 .to 12 had been finally decided by
the earlier decisions dated 16th Cctober, 1997 in WP (C) No. 1645 of

1997 and 14th Novenber, 2000 in WP. No.2930 of 1999. Doubtl ess

the High Court inits order dated 16th COctober 1997 had opi ned that

the 1989 settl ement was "non-existing". The observation was

mani festly erroneous in view of this Court’s expressed in Life

I nsurance Corporation of India Vs. D.J. Bahadur & Os.(1981) 1

SCC 315 to the followi ng effect: -

"Once the earlier contract is extinguished and

fresh conditions of service are created by the

award or the settlenent, the inevitable

consequence is that even though the period of

operation and the span of binding force

expire, on the notice to terminate the contract

bei ng gi ven, the said contract continues to

govern the relations between the parties unti

a new agreenent by way of settlenment or

statutory contract by the force of an award

takes its place". (pg348)

Al t hough the view expressed in WP (L)No. 1615 of 1997 is

erroneous, neverthel ess, the question whether the 1989 settl enent
can found an enforceable right in the respondents 7 to 12 is

concl uded agai nst them But the decision would not debar the

rai sing of a dispute that the 1998 settlenent was vitiated by fraud,
corruption as the settlement was entered into after those
proceedi ngs were concl uded before the High Court. Furthernore,
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al t hough the decision precludes the Adhikari group fromclainmng a
ri ght under the 1989 settlenent, they can certainly rely upon it as
evi dencing a continuation of an established practice and
requirement. It would al so be open to the Adhikari group to rely on
all other factors in support of their claimfor seniority over the CPL
hol ders.

By the decision in WP. No.2930 of 1999, however, the High

Court had not held that one clause in the Settlement cannot be

chall enged in isolation. A doubt had nerely been expressed but no
firm conclusion had been arrived. Nor had the Court decided the
nmerits of the Adhikari group’s grievance at all. Wat the H gh Court
had in fact decided was that the issues of fraud etc. raised could not
be decided in exercise of the Court’s jurisdiction under Article 226.
It expressly left the issues to be deci ded on a deeper consideration
by the Industrial Tribunal. This is abundantly clear fromthe
passages fromthe judgnment dated 14th Novenber, 2000 quoted by

us.

Anot her~error in'the decision inmpugned before us was the

refusal to allow the respondents 7. to 12 to raise their claim
regardi ng their seniority because they had wi thdrawn their conpl aint
under Section 33A of the Industrial Disputes Act 1947. It is
nobody’ s case that the conplaint of the Adhikari group under

Section 33A was |l egall'y maintainable in Reference No. NIB 1 of

1990. In fact both the first appellant and the Guild had opposed the
conplaint on this ground. Section 33A allows a conplaint to be filed
in a pending reference where an enpl oyer contravenes the

provi sions of Section 33 of the 1947 Act during the pendency of
proceedi ngs pursuant to a reference under Section 10(1) of the

1947 Act. The relevant portion in Section 33(1)(a) prohibits an
enpl oyer from altering, to the prejudice of the "workmen

concerned in such dispute”, the conditions of service applicable to
theminmredi ately before the commencenent of the proceeding.

There was no pendi ng proceeding relating to any di spute between

Air India and its workmen in which-the Adhikari group coul d have
filed a conplaint under Section 33A. The dispute which was

pendi ng before the Tribunal in Reference No. NIB-1 of 1990 did not
relate to a dispute between the first appellant and /its worknen. It
related to a dispute between Indian Airlines and its worknen
basically on the question whether the latter were entitled to the
same terms and conditions of service as the enployees of the first
appel l ant. The award whi ch has since been made on the reference

by the Tribunal also records:

"This reference cannot cover any industria

di spute between Air India and its worknen as

the order of the Central Govt. is confined to

di spute between (Indian) Airlines and its

wor kmen" .

In these circunstances the wthdrawal of the conplai nt” under

Section 33A did not debar the Adhikari group fromraising a fresh

i ndustrial dispute. That is what the Adhi kari group has sought to do.

It approached the Conciliation Officer. The claimis said to have

been investigated by the Conciliation Oficer, whose duty is to try

and affect a fair and am cable settlenent of disputes, under Section

12(2) of the 1947 Act. A recommrendati on was nade by the

Conciliation Oficer to the first appellant. Since the recomendation

for conciliation has been accepted by the nanagenent of the first

appel l ant, there was no question of the Conciliation Oficer reporting

a failure of settlenment under Section 12(4) to enable the appropriate

CGovernment to make a reference to an Industrial Tribunal under

Section 12(5). Wiether by this process, clause 7(C)and Annexure

Dto the 1998 settlenent could be altered is again a question

requiring resolution by the appropriate forumunder the 1947 Act.
When the Hi gh Court in the inmpugned judgnent concl uded

that Annexure D to the 1998 Settl enent had been acted upon and
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i npl enented, it did not discuss any fact in support of this
concl usi on. Besides, the H gh Court’s decision that there was "no

di spute that the wit petitioners are senior in the list and seniority
over and above respondents 4 to 9" was in the circunstances

narrated, factually wong. But assuming the conclusion was correct,
nevert hel ess, having regard to the decisions of this Court earlier

noted, it is still open for the Adhikari group to challenge the 1998
Settlement on the ground of |ack of bonafides, arbitrariness, fraud
etc. Such a challenge to the 1998 Settl enent cannot of course be

decided in a wit proceeding as has been already held by the High
Court WP.2930 of 1999

According to the appellants and the Adhi kari group, the 1998
Settl ement cannot in any event be termed to be a final settlenent
under Section 18(3) of the Industrial Disputes Act, 1947 because of
Clause (16) to the 1998 Settlenent which provided: -

16. Both the parties agree-that this settlenent

will be filed before the Hon’ bl.e Nationa

I ndustrial Tribunal, in the pending reference

No. NTB-1 of 1990 and Consent Award will be

obt ai ned ‘accordi ngly."

Admittedly, the 1998 Settlenent was not filed as envi saged

nor was a consent award obtai ned al though this point was not

rai sed in WP 2930 of 1999. But the issue has been concl uded

agai nst the respondents 7 to 12 by the order dated 14th Novenber
2000 in WP. No. 2930 of 1999 which said that the 1998 settl enment
was a settlement under Section 18(3) of the 1947 Act. Neverthel ess
a fresh industrial dispute within the meaning of the phrase in
Section 2(k) of the 1947 Act has arisen at |east between the CPL
Hol ders and the Adhi kari. group as to whether the 1998 Settl| enent
despite being under Section 18(3), was invalidated because of the
al | eged circunstances under which it was arrived at. Additionally,
the Adhikari group rmay at |east contend that the subsequent

nodi fications to C ause 7(C)of the 1998 settlenent nodifying and
ultimately doing away with the requirement of an ALTP was not
valid and did not formpart of the settlenment under Section 18(3). Al
these di sputes are appropriately adjudicatable by an Industrial

Tri bunal under the 1947 Act.

The High Court’s decision allowing the wit petition was

based on reasons whi ch we cannot sustain. Consequently its
conclusion that the issue of seniority between the respondents 7 to
12 and the wit petitioners was concluded was al so erroneous.
Therefore, the question whether the letters issued by the
respondent No. 3 cancelling the letters for comand training i ssued
to the wit petitioners could have been validly issuedis, alongwth
ot her issues raised between the parties, still at |arge and wi |l
ultimately have to be decided by a competent Industrial Forum as
had been rightly held by the earlier decision of the H gh Court in
W P. No.2930 of 1999.

At present, we have two alternatives open to us. /W may

set aside the inpugned decision of the High Court and allow the
appeal by dismissing the wit petition |l eaving the parties to have
their disputes thrashed out before the Industrial Forum This would
entail raising a dispute and an order for reference being passed
under Section 10(1) of the ‘1947 Act by the appropriate

CGovernment. W nay on the other hand formul ate the dispute
ourselves directing the parties to nove the appropriate Governnent
for an order of reference. It is the latter course which has been
urged by the appellants and the respondents 7 to 12 relying on a
decision of this Court in H ndustan Steel Wrks Construction Ltd.

& Anr. Vs. Hindustan Steel Wrks Construction Ltd. Enmpl oyees

Union JT 2005 (7) SC 273.
W see no reason to take a different view fromthe opinion
expressed in that case particularly having regard to the need to
avoid industrial unrest in connection with the national Airlines. Apart
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fromthe fact that the Adhi kari group have been agitating their

gri evance since 1997, the issue of inter-se seniority anong the
pilots needs to be resol ved expeditiously since that would in turn

i nvol ve issues of command of passenger flights and of course,
possi bl e demands of shortfall. But before so directing there is yet
anot her question that needs to be addressed viz. what would be the

i nteri marrangenent pendi ng adjudi cation of the disputes by the

I ndustrial Tribunal

When the special |eave petitions were filed by the appellants

and the respondents 7 to 12 before this Court we had recorded on
25th April, 2004 that "pilots, as well as co-pilots have been sent in
the command training" (sic). The intention was to record that pilots
of the Adhikari group and the wit petitioners had been sent for
conmand training. |In fact the H gh Court while quashing the letters
of cancellation noted that six pilots of the Adhikari group(
respondents 7 to 12) had already been sent for command training

and that they need not be recalled. However it was clarified that
this direction did not alter their position in the line seniority list.
During the pendency of these proceedings six nore pilots of the

Adhi kari_ ‘group as well as the wit petitioners have been sent for
conmand training and have presumably conmpleted it by the date of
this judgnent. The remaining two pilots of the Adhikari group
according to the Adhi kari G oup, have al so been cleared for

command training in ‘the nmeanwhil e and have started prelimnary
training earlier this month. W are of the view that the Adhikari
group should be permitted to conplete their conmand training.

We have already noted that the appellants and the Adhikari

group are agreeable that in the meanwhile clause 7(C)and

Annexure D to the 1998 settl enent would continue to operate but

that the wit petitioners should not claimthe shortfall under the 1998
Settlement. It seenms an enminently fair suggestion except that any
amount due on account of shortfall arising out of this arrangenent
nmust be deposited by the appellants in the Industrial Court which

will keep the sane in fixed deposit with any nationalized bank
subject to any award, interimor-final, that may be passed by the
Tri bunal

We, therefore, set aside the decision of the H gh Court and

all ow the appeals. It is directed that the appropriate Governnent

shall refer the follow ng questions for adjudication by the appropriate
Tri bunal

1. Whet her the 1998 settlenment or any portion
thereof is liable to be set aside on the grounds of
fraud, undue influence etc. as alleged by the

Adhi kari group?

2. Vet her the requirement of the ALTP |icence was
necessary for co-pilots?

3. Whet her the Adhi kari group was entitled to

seniority over the CPL Holders in the line seniority

[ist?

4. What is the legal effect of the Conciliation Oficer’s

reconmendati on of the Adhikari groups case and
Air India's acceptance thereof?
5. To what relief are the parties entitled?

Any of the parties to these appeals viz. the Adhikari
group or the wit petitioners and their colleagues or Air India
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may nove the appropriate Governnent for the order of

reference with a copy of our judgnent. Till the disputes are
adj udi cated by the Tribunal, the interim arrangenent as

decided in an earlier part of this judgnent shall operate. The
costs of these appeals will follow the cause in the reference
pr oceedi ngs.




