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P. K. BALASUBRAMANYAN, J.

1. Del ay condoned and | eave granted in SLP(C)
No. 14167 of 2001.

2. A bus bearing registration No. HP-06-1245,
owned by the Tehsil Cooperative Union and insured with
the appellant met with an accident on 4.3.1996.  The
vehicle had a carrying capacity of 42 passengers, one
driver and one conductor and in terns of Section
147(1)(b)(ii) of the Motor Vehicles Act (hereinafter "the
Act") was insured for the 42 passengers. It goes w thout
saying that the route permt of the vehicle was for
carrying 42 passengers other than 'the driver and the
conduct or.

3. On the day of the accident, the materials
i ndi cate that the bus was overl oaded. There were at

| east 90 passengers. The bus fell off the road into a
null ah | eading to the death of 26 including the one who
was driving the vehicle and injuring 63 persons. The

| egal representatives of the deceased and the injured, al
approached the Motor Accident C ains Tribunal claiming
conpensati on and seeking its adjudgi ng on applications
made under Section 166 of the Mdtor Vehicles Act, 1988.
The claimwas resisted by the owner, the insured and by
the i nsurance conpany. The insurance conpany nainly
contended that the bus was overl oaded; that it was being
driven not by an authorized driver at the time of the
accident; and that the insurance conpany had no
liability. Alternatively, it was sought to be pl eaded that
the owner having pernmitted the vehicle to be overl oaded
had committed a fundamental breach of the contract of

i nsurance and therefore the insurance conpany could
repudi ate the policy and hence was not liable for the
conpensation that may be adjudged. The Tribunal had
brushed asi de these objections and passed vari ous

awards on the various clains and nmade the insurance
conpany liable for paying the amounts covered by all the
awar ds exceedi ng the 42 covered by the insurance.

Feel ing aggrieved, the insurance conpany filed 38
appeal s chal l enging the awards. In the appeals, an




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

applicati on was nade seeking i npl eadnent of the State

of Hi machal Pradesh. This was on the basis that the
authorities under the State had failed to check the

overl oadi ng of the bus and it was due to the negligence of
the authorities of the State in not checking overl oadi ng
and adherence to the conditions of the permt by the
owner of the vehicle and the rel evant provisions of the
Act that the accident had occurred and hence the State
must be found to be liable in contributory negligence and
for that purpose it was just and necessary to inplead the
State as a party to the proceedi ngs. An anmendnent of
the witten statement of the conpany was al so sought

for to introduce the plea that the bus carried 90
passengers at the tine of the accident as agai nst the
sitting capacity of 42 including the driver and the
conductor and in that situation the liability should be
apportioned between the insurance conpany, the owner

and the State and the- i nsurance conpany coul d be

found liable only to the extent of the insurance it had
provided ‘and it was bound to provide in terns of Section
147 of the Act-and in terms of the conditions of the
pernmit held by the owner of the bus.

The | nsurance Conpany al so sought perm ssion to raise

ot her contentions which were not normally open to it, by
i nvoki ng Section 170 of the Act. The High Court taking
the view that overloadi ng of the bus which had a permt
to ply on the route with only 42 passengers, -did not
anount to violation of the route permit or any other |aw
for which the State CGovernnent could be held to be
contributorily negligent and that the insurance caonpany
was |iable to pay the amobunts-as awarded by the

Tri bunal since it could not al so question the quantum of
conpensati on awarded. Thus, the H gh Court dismni ssed
the appeals filed by the insurance conpany. It also

di smi ssed the three appeals filed by three different

cl ai mants seeki ng enhancenent of conpensation in their
respective cases. The insurance conpany has filed G vi
Appeal Nos. 2422-2459 of 2001 chall engi ng the deci sion

of the H gh Court.

4. In the accident giving rise to C.A  Nos.5992-
6026/ 2002, the vehicle had only the capacity to carry 42
passengers but at the time of the accident, there were 70
passengers in the bus. The stand of the insurance

conpany is that only 42 passengers were insured and

they cannot be conpelled to nmeet the award beyond the
contract of insurance itself. The appeals actually

chall enge only the interimawards made in respect of the
clains, even beyond the insured 42.

5. In the accident giving rise to C A

No. 4288/ 2006 t he vehicle was insured for 38 passengers
and two nmore including the driver and the conductor.
There were nore than 70 passengers at the time of the
accident. The insurance conmpany contends that its
liability is limted to the claimof 38 passengers.

6. In the civil appeal arising fromSLP(C) 14167 of
2001, the claimwas one arising out of the accident that

has given rise to Cvil Appeal Nos.?2422-2459/2001. The

appeal before the H gh Court was di sposed of in the |ight

of the earlier judgment fromout of which C A Nos.

2422- 2459 have arisen

7. Learned counsel for the insurance conpany
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did not pursue his argunment before us that overl oading

the bus was a breach of a specified condition of the
insurance in that it was a user of the insured vehicle for
a purpose not allowed by the permit under which the
vehicle is used where the vehicle is a transport vehicle.
His only contention in all these appeals was that the

i nsurance conpany having i nsured 42 passengers in two

of the cases and 38 passengers in another, the liability of
the i nsurance conpany cannot be enlarged and the

liability is confined only to the 42 passengers insured. It
was submitted that there is nothing in the Act which
justifies the inposing of the liability on the insurance
conpany in respect of persons who were not at al

covered by the insurance policy and in respect of whom
there was no obligationon the owner of the vehicle to
take coverage of insurance-in terms of Section 147 of the
Act. Counsel submitted, however nmuch we may keep in

m nd that the relevant provisions of the Mtor Vehicles

Act are for the benefit of third parties or passengers of a
transport vehicle injured in-an accident, the sane did

not contai-n any provision which could enlarge the
liability of the insurance conpany conpelling it to cover
nore persons than it had contracted to cover.

8. Counsel” for the respondents in these appeal s
submitted that the victinms of an accidents are not to be
driven to chase the nirage of recovery of compensation

or damages fromthe owner of the vehicle and it is to
ensure that the victins are paid conpensation, whatever

m ght be the inter se rights and obligations of the owner
of the vehicle and the insurance conpany, that the

rel evant provisions are made. Counsel relied on Section
149 of the Act to contend that once an award i s passed,

it was the duty of the insurer to satisfy the judgment and
award and viewed fromthat angle, the insurance

conpany was bound to pay the victins the entire

amount covered by the various awards.

9. Before us, there were attenpts by | earned
counsel for the insurance conpany to suggest the

adoption of a fornmula in cases of over-|oaded vehicles
meeting with the accidents and nore people than those
covered by the policy getting killed or injured. Counse
for the respondent submitted that that was not an
acceptable formula and it was not practicable to adopt
the sane. W shall consider that aspect at a later stage
if it becones necessary.

9. Under Section 146 of the Mdtor Vehicles Act,
1988, no vehicle can be plied on the road w thout taking
out an insurance against third party risk. Section
147(1)(b)(ii) provides that in order to conply with the
requi renents of Chapter XI of the Act, a policy of

i nsurance nust be a policy which insures persons or

cl asses of persons, specified in the policy to the extent
specified in sub-section (2) of that Section against the
death of or bodily injury to any passenger of a public
service vehicle caused by or arising out of the use of the
vehicle in a public place. The Iimt in ternms of Section
147(2)(a) of the Act is the anmount of liability incurred.
Under Section 149(1) of the Act, the insurance conpany

has the obligation, subject to the provisions of that
Section, to satisfy the decree or award made by the
concerned court or Tribunal on clains by third parties.
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Section 149(2) of the Act provides that no sumshall be
payabl e by an insurer unless notice of the proceedings

had been given to the insurance conpany before the
conmencenent of the proceedi ngs through the court or

the Cains Tribunal, and that it shall not be liable if
there has been a breach of a specified condition of the
policy as indicated in that sub-section. These cover use
of the vehicle for hire or reward where the vehicle is on
the date of the contract of insurance a vehicle not
covered by a pernit to ply for hire or reward, or use for
organi zed raci ng and speed testing, or use for a purpose
not allowed by the permt under which the vehicle is

used where the vehicle is a transport vehicle, or use

wi t hout side-car being attached where the vehicle is a
notor cycle, or there is a breach of a condition excluding
driving by a naned person or persons or by any person

who is not duly licensed, or by any person who has been

di squalified for holding or obtaining a driving |licence
during the period of disqualification, or a condition
excluding liability for injury caused or contributed to by
condi tions of war, civil war, riot or civil comotion, or
that the policy is void on the ground that it was obtained
by the non-disclosureof a nmaterial fact or by a
representation of fact which was false in sone materia
particul ar. Under sub-section (5), it i's provided that if
the anount which an insurer becones |iable to pay

under this Section in respect of a liability-incurred by a
person insured by a policy exceeds the amunt for which
the insurer would, apart fromthe provisions of this
Section be liable under the policy in respect of that
liability, the insurer shall be entitled to recover the
excess fromthat person. Therefore, onthe schene of the
Act, the insurance conpany, if it is not able to establish
that there is a fundanental breach of a condition which
woul d enable it to disclaimliability, it nay have to pay
t he anpbunt of conpensation adjudged by a d ains

Tri bunal subject of course to itsrights to recover from
the insured, the owner of the vehicle such excess as it is
obliged to pay.

11. Section 149 of the Act speaks of the judgnent
or award in respect of the liability as is required to be
covered by a policy under clause (b) of sub-section (1) of
Section 147 of the Act having to be satisfied. Section
147(1) (b) conpel s insuring the person or classes of

persons specified in the policy to the extent specified in
sub-section (ii) of that Section. The case on hand wl|l
come under sub-clause (ii) of clause (b) of Section 147 (1)
of the Act which obliges the owner to take out insurance
conpul sorily against the death of or bodily injury to any
passenger of a public service vehicle caused by or “arising
out of the use of the vehicle in a public place.

12. Section 58 of the Act makes special provisions
inregard to transport vehicles. Sub-Section (2) provides
that a registering authority, when registering a transport
vehicle, shall enter in the record of registration and in
the certificate of registration various particulars. d ause
(d) provides that if the vehicle is used or adapted to be
used for carriage of passengers, the nunber of

passengers for whom accommpdation is provided. Thus

the registration of the vehicle, which alone nakes it

usabl e on the road, records the nunber of passengers to

be carried and the certificate of registration also contains
that entry. So, an insurance conpany insuring the
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passengers carried in a vehicle in terns of Section
147(1)(b)(ii) of the Act, can only insure such nunber of
passengers as are shown in the certificate of registration
The position is reinforced by Section 72 of the Act, which
deals with grant of stage carriage permts. Sub-Section
(2) provides that when a pernmit is decided to be granted
for a stage carriage, the Regional Transport Authority

can attach to the pernit one or nore of the conditions
specified therein. Clause (vii) is the condition regarding
the maxi mum nunber of passengers that may be carried

in a stage carriage. Overloading also invites a
consequence which can be terned penal. Section 86 of

the Act provides for cancellation of a permit if any
condition contained in the permt is breached.

Therefore, the apparent w de words of Section
147(1)(b)(ii) of the Act have to be construed harnoniously
with the other provisions of the Act, namely, Sections 58
and 72 of ‘the Act. As early as in 1846, Dr. Lushington

in Queen V. Edul jee Byranjee [(1846) 3 M A 468]

posited that to ascertain the true neaning of a clause in
a statute the court must |l ook at the whole statute, at
what precedes and at what succeeds and not nerely at

the clause itself. This Court has accepted this approach
in innunmerable cases. Thus, the expression 'any

passenger’ mnust be /understood as passenger authorized

to be carried in the vehicle and 'use of the vehicle' as
permitted use of the vehicle. Affording of insurance for
nore nunber of passengers than pernitted, would be

illegal since in that case the nmanifest intention would be
the overl oadi ng of the vehicle, sonething not

contenplated by law. Thus, it is not possible to accept a
contention that the insurance can be taken to cover

nore passengers than pernmitted by the certificate of
registration and the pernit as a stage carriage and that

it will cover all the passengers overloaded. O course, in
these cases, there is no dispute that the insurance cover
took in only the permitted nunber (of passengers.

13. In this situation, the insurance taken out for
the nunber of permitted passengers can al one deternine

the liability of the insurance conpany .in respect of those
passengers. In terms of Section 149 of the Act, the duty
of the insurer is only to satisfy judgnents and awards

agai nst persons insured in respect of the third party

risk. OCbviously, this is to the extent the third party risk
is coverable and is covered. Section 149 of the Act

speaks of judgnent or award bei ng obtai ned agai nst any
person insured by the policy and the liability of the
insurer to pay to the person entitled to the benefit of the
decree any sum not exceeding the sum assured payabl e

t hereunder subject to any claimthe insurer may have

agai nst the owner of the vehicle. Section 149 coul d not
be understood as compelling an insurance conmpany to

make paynent of anmounts covered by decrees not only

in respect of the nunber of persons covered by the policy
itself but even in respect of those who are not covered by
the policy and who have been | oaded into the vehicle
against the terns of the pernit and against the terns of
the condition of registration of the vehicle and in terns
of violation of a statute.

14. It is true that the provisions in Chapter Xl of
the Act are intended for the benefit of third parties with a
view to ensure that they receive the fruits of the awards
obt ai ned by them strai ghtaway with an el enent of
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certainty and not to make themwait for a prol onged
recovery proceedi ng as agai nst the owner of the vehicle.
But fromthat, it would not be possible to take the next
step and find that the insurance conpany is bound to
cover liabilities not covered by the contract of insurance
itself. The Act only inposes an obligation to take out
i nsurance to cover third party risks and in the case of
stage carriages, the passengers to be carried in the
vehicl e and the passengers to be carried in the vehicle
can be understood only as passengers authorized or
permtted to be carried in the vehicle.

15. In spite of the relevant provisions of the
statute, insurance still remains a contract between the
owner and the insurer and the parties are governed by

the ternms of their contract. The statute has made

i nsurance obligatory in public interest and by way of
soci al security and it has al so provided that the insurer
woul d be obliged to fulfil his obligations as inposed by
the contract and as overseen by the statute

not wi t hstandi ng any cl ai m he may have agai nst the

ot her contracting party, the owner, and neet the clains
of third parties subject to the exceptions provided in
Section 149(2) of the Act. But that does not nean that
an insurer is bound to pay anpbunts outside the contract

of insurance itself or in respect of persons not covered by
the contract at all. |In other words, the insured is
covered only to the extent of the passengers permitted to
be insured or directed to be insured by the statute and
actually covered by the contract.” The H gh Court has
consi dered only the aspect whether by overl oadi ng the
vehicle, the owner had put the vehicle to a use not

all owed by the permit under which the vehicle is used.
This aspect is different fromthe aspect of determning
the extent of the liability of the insurance conpany in
respect of the passengers of a stage carriage insured in
terns of Section 147(1)(b)(ii) of (the Act. W are of the
vi ew that the insurance conpany can be nade |iable

only in respect of the nunber of passengers for whom

i nsurance can be taken under the Act and for whom

i nsurance has been taken as a fact and not in respect of
the ot her passengers involved in the accident in a case of
over | oadi ng.

16. Then arises the question, how to deternine the
conpensati on payable or how to quantify the

conpensation since there is no means of ascertaining

who out of the overl oaded passengers constitute the
passengers covered by the insurance policy as permtted
to be carried by the pernmit itself. As this Court has

i ndi cated, the purpose of the Act is to bring benefit to the
third parties who are either injured or dead in an
accident. It serves a social purpose. Keeping that in
m nd, we think that the practical and proper course

woul d be to hold that the insurance conpany, in such a
case, would be bound to cover the higher of the various
awards and will be conpelled to deposit the higher of the
amounts of conpensation awarded to the extent of the
nunber of passengers covered by the insurance policy.
[llustratively, we may put it like this. 1In the case on
hand, 42 passengers were the pernmtted passengers and
they are the ones who have been insured by the

i nsurance conpany. 90 persons have either died or got
injured in the accident. Awards have been passed for
varied sunms. The Tribunal should take into account, the
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hi gher of the 42 awards nmamde, add them up and direct

the insurance conpany to deposit that lunp sum Thus,

the liability of the insurance conpany would be to pay

the conpensation awarded to 42 out of the 90

passengers. It is to ensure that the maxi mum benefit is
derived by the insurance taken for the passengers of the
vehicle, that we hold that the 42 awards to be satisfied
by the insurance conpany would be the 42 awards in

the descending order starting fromthe highest of the
awards. In other words, the higher of the 42 awards will
be taken into account and it would be the sumtotal of
those higher 42 awards that woul d be the anount that

the i nsurance conpany would be liable to deposit. It wll
be for the Tribunal thereafter to direct distribution of the
noney so deposited by the insurance conpany
proportionately to all the clainmants, here all the 90, and
| eave all the clainmants to recover the bal ance fromthe
owner of the vehicle. ~In such cases, it will be necessary
for the Tribunal, even at the initial stage, to nmmke
appropriate orders to ensure that the anount could be
recovered fromthe owner by ordering attachment or by
passing other restrictive orders against the owner so as
to ensure the satisfaction in full of the awards that may
be passed ultimately.

17. In these cases, we find that this Court has not
i ssued notices to the claimants. W are therefore not in
a position to vary the decision of the H gh Court as
regards the claimants. But, we have clarified the |aw on
the question and we grant the insurance conpany a

decree to recover the excess amount that it has
deposited, fromthe owner, who has been-issued notice

and who has contested these appeals. ~Obviously, the
principle indicated by us here will haveto be applied by
the Tribunal in the case fromwhich the appeal against
the interimaward has been filed by the insurance

conpany.

18. Thus, the appeals are allowed to the extent
i ndi cated above. There will be no order as to costs.




