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BENCH
N. Santosh Hegde & S.B. Sinha

JUDGVENT:
JUDGMENT

WI TH

Cl VI L APPEAL NCS. 334 & 335 OF 2002

S.B. SINHA, J :

These appeal s arising out of a judgnent and order dated 26.4.2000
passed in Wit Petition No.1188 of 1997 by the H gh Court of Madhya
Pradesh, | ndore Bench, involving simlar questions of |aw and fact were
taken up for hearing together and are being disposed of by this comon
j udgrent .

BACKGROUND FACTS :

The Appellant Nos.1 and 2 are Degree holders in Civil Engineering

and Appellant Nos. 3 and 4 are Diploma holders in Civil Engineering. They
havi ng come to | earn that certain vacancies exist in the Respondent-

Aut hority, applied therefor although no advertisenment in that behalf was

i ssued. The Respondent - Authority appointed the Appellants and posted
themto an overseas project known as 'Indore Habitat Project’ which was

i mpl enent ed t hrough the agency of '~ Overseas Devel opnent Authority’
(hereinafter referred to as '"the ODA'), on daily wages @Rs.63/- per day for
the Degree holders and Rs.52.50 per day for the Diploma holders. On or
about 17.3.1997, however, they began receiving a salary of Rs.1500/- per
nonth. Allegedly, fromtheir salary, provident fund was being deducted.
They were al so being granted the benefit of |eave.

A dispute arose as to whether all the Appellants were enpl oyed for
the purpose of the said project or the Appellantsin Cvil Appeal 'No.337 of
2002 were appointed in the year 1991 by the Authority for its own job. An
i ndustrial dispute was rai sed by the Appellants herein as their services were
not being regularized by the Respondent. The said dispute was referred for
adj udi cation of the Labour Court, Indore, by the State of Madhya Pradesh on
the follow ng questions :

"(1) Vet her non-regul ari sation of the Sub-Engi neers
(as per the listed enclosed) is valid and proper? |If
no, then to which relief they are entitled and what
directions should be given to the enpl oyer?

(2) VWhether it is valid and proper for not giving equa
salary to these Sub Engi neers |ike other Sub

Engi neers in accordance with the equal work? |If

no, then to which relief they are entitled and what
directions should be given to the enpl oyer?"
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PROCEEDI NGS BEFORE THE TRI BUNAL

The parties filed their respective pleadings before the Labour Court
and al so adduced their respective evidences. The Labour Court on the basis
of the materials produced before it arrived at the following findings :

1. The Appel | ants were appointed by the Indore Devel opnent

Aut hority.

2. Al'l the enpl oyees have been working in the establishnment of
the Respondents for |ast 5-6 years.

3. Their work was satisfactory.

4. Work has been taken by the Respondent fromall the Appellants
except four.

5. Respondents had also nmentioned in their claimthat there was a

proposal to hand over the colony of ODA Project to |Indore
Muni ci pal Cor porati on.

6. The sal ary fixed by the Conm ssioner was earlier given to al
Engi neers and |later on they were given the salary fixed by the
Col | ect or,

7. There is no difference in their work and the work of the

enpl oyees of I ndore Devel opnment Authority.

Aggri eved by and dissatisfied with the said Award, the Respondent -
Authority herein filed awit petition before the Madhya Pradesh Hi gh Court,
| ndore Bench, which was narked as Wit Petition No.1188 of 1997. By

reason of the inpugned judgnent dated 26.4.2000, the said wit petition was
al | oned.

H GH COURT JUDGVMVENT

The Hi gh Court accepted the contention of the Respondent-Authority
that the Appellants were not appointed agai nst the sanctioned posts and
their services were taken on account of ‘the said ODA Project which was
i mpl enented through the agency of the Respondent-Authority. The ODA
Project is said to have been conpleted and only the nai ntenance thereof was
to be | ooked after by the Indore Minicipal Corporation. It was held that the
services of the Appellants cannot be directed to be regularized in services.
As regard the application of the Madhya Pradesh Industrial Enploynent
(Standing Orders) Act, 1961 (for short, 'the 1961 Act’) and the Rules franed
thereunder known as 'M P. Industrial Enploynment (Standing O der) Rules,
1963 (for short, ’'the 1963 Rules’), it was observed that although there was
no specific pleadings raised in this behalf by the Respondents therein nor
any question having been referred to the Labour Court by the State
Government touching the said issue, it committed an error in granting relief
to them on the basis thereof on its own notion. Despite the sane the High
Court went into the question of applicability of the said Act and held that the
1961 Act and the 1963 Rul es had no application. Before the H gh Court
various documents were produced by the Appellants herein to show 'the
nature of their enploynment, but the same had not been taken on records by
the High Court. As regard application of the doctrine of 'equal pay for equa
work’, it was held to be not applicable as the Appellants were not entitled
to ‘absorption’ or ‘classification’” in terns of the 1961 Act and the 1963
Rul es.

SUBM SSI ONS :

Dr. Rajiv Dhawan, |earned Senior Counsel, appearing on behalf of the
Appellants in Cvil Appeal No.337 of 2002 and M. MN. Rao, |earned
Seni or Counsel, appearing on behalf of the Appellants in Cvil Appea
No. 335 of 2002, took us through materials on records and contended t hat
the Appellants herein becane ‘permanent enpl oyees’ of the Respondents
having regard to the provisions contained in Section 2 of the 1961 Act and
Order 2(i) and 2(vi) of the Standard Standing Orders as set out in the
Annexur e appended to the 1963 Rul es defining ‘permanent enployees’ and
the ‘tenporary enpl oyees’.
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Pl acing reliance on several docunments whi ch have cone into
exi stence at a subsequent stage, Dr. Dhawan woul d contend that vacancies in
fact had arisen after passing of the judgment of the H gh Court and, thus the
services of the Appellants should be regularized thereagainst. The
vacanci es, according to the | earned counsel, need not be pernmanent ones . It
was urged that the expression ’'clear vacancies’ has to be read in the context
of period for which the concerned workman was required to work, nanely,
six nonths. The | earned counsel would argue that the job was required to be
performed for six nonths for which sonmebody el se coul d have been
appointed so as to attract the provisions of the 1961 Act and the 1963 Rul es.
Dr. Dhawan woul d furthermore contend that the findings of fact had
been arrived at by the Labour Court that the Appellants of Civil Appea
No. 337 of 2002 were appointed by the Authority and not only their work
was being taken in the Project but also in other works, and, thus, nere
posting of the Appellants to the said Project would not disentitle themfrom
the benefit of the said Act.

The | earned counsel would urge that a seniority list was also drawn up
and an enpl oynent code was assigned to each one of the Appellants from
whi ch fact the nature of their enpl oynent should be judged.

The | earned counsel would submit that the sufficient nmaterials were
brought on records to show that vacanci es were avail able and as the
Appel I ants worked for a period of more than six nmonths, they becane
per manent enployees in‘terns of the Act. It was further contended that as
the Respondents despite direction to produce docunents including the offers
for appointnment did not produce the sanme, an adverse inference should have
been drawn agai nst them by the H gh Court. As regard the claimof ’'equa
pay for equal work’, the |earned counsel would urge that the H gh Court has
failed to consider the same inits true perspective.

M. V.R Reddy, |learned Seni or Counsel appearing on behalf of the
Respondents, on the other hand, would contend  that indisputably the
Appel | ants were engaged by the Respondent-Authority but such
appoi ntnents were nmade for the purpose of the Project financed by CDA
The | earned counsel would submit-that in fact no appointnent |letter was
i ssued to the Appellants. Qur attention was also drawn to the application
dated 22.10.1991 filed by one O P. Mandl oi before the Chairnman of the
| ndor e Devel opnment Authority disclosing his educational qualifications and
enclosing therewith the mark-sheets and degrees obtai ned by him in G vi
Engi neering and al so Secondary School Exam nation Certificate to show his
date of birth whereupon the Chief Executive Oficer on the body of the said
application itself, nade the foll ow ng endorsenent

"He may be tried in daily wages and shoul d be entrusted
with the work of progress collection of ODA work put
with (lIllegible).

Sd/ -
CEQO
23.10.91"

The | earned counsel would subnmit that in the aforenentioned premn se

the question of regularization of the services of the Appellants does not
arise. Drawing our attention also to the pleadings as also the reliefs clained
for by the Appellants before the Labour Court, the |earned counsel would
contend that no contention was raised therein by the Appellants as regard
their entitlenent of permanency in terms of the provisions of the 1961 Act
and the 1963 Rules. Furthernmore, fromthe reliefs claimed, it would appear
that the Appellants had, inter alia, prayed for continuance of their services
by the Indore Minicipal Corporation which knocks off the very basis of

their claim It was urged that there does not exist any controversy that
ODA was to continue before 30.6.1997 and as such the Appellants could not
have been absorbed by the Respondent authority.
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STATUTORY PROVI SI ONS
Section 2(2) of the 1961 Act reads as follows :

"Nothing in this Act shall apply to the enployees in an
undert aki ng to whom t he Fundanmental and

Suppl erentary Rules, Cvil Services (Cassification
Control and Appeal) Rules, Cvil Services (Tenporary
Service) Rules, Revised Leave Rules, Cvil Service

Regul ations or any other rules or regulations that may be
notified in this behalf by the State Government in the
official Gazette apply."

Clause 2 of the 'Standard Standing Order reads as under

"2. Classification of enployees. \026 Enpl oyees shall be
classified as (i) permanent , (ii) permanent seasonal, (iii)
Probationers, (iv) Badlies, (v) Apprentices, and (vi)
tenporary.

(i) A ' permanent’ enpl oyee is one who has

conpl eted six months’ satisfactory service in a clear
vacancy in one or nore posts whether as a probationer or
ot herwi se, or a person whose nane has been entered in
the muster roll and who i's given a ticket of pernmanent

enpl oyee;
\ 005 \ 005 \ 005 \ 005
(vi) " Tenporary enpl oyee’ neans an enpl oyee who

has been enpl oyed for work whichis essentially of a
temporary character, or who is tenporarily enployed as
an additi onal enployee in connection with the tenporary
increase in the work of a permanent nature; provided that
in case such enployee is required to work continuously
for more than six nmonths he shall be deened to be a

per manent enpl oyee, within the neaning of clause (i)
above."

DETERM NATI ON :

The Respondent-Authority is a State within the neaning of Article 12

of the Constitution of India. It is, therefore, constitutionally obliged to
strictly conply with the requirenents of Articles 14 and 16 thereof before
nmaki ng any appointnent. It is also not in dispute that the Respondent-

Aut hority has been constituted under Madhya Pradesh Nagar Tatha G am

Ni besh Adhi niyam 1973 (Adhi niyan); Section 47 whereof nandates that

all appointnents to the posts of officers and servants included in the State
cadre nmentioned in Section 76-B of the Devel opnent Authority Services

nust be made by the State Governnment and the appointnents to the posts of

of ficers and servants included in the |local cadre in the said services by the
concerned Town and Country Devel opnment Authority. <The proviso

appended to Section 47 of the Adhiniyam further mandates that no post shal
be created in any authority wi thout the prior sanction of the Sate

CGover nment . Section 76B provides for constitution of developnent
authorities service.

It is also not in dispute that the State Government in exercise of its
rul e maki ng power conferred upon it under Section 85 of the Adhi ni yam has
made rul es known as 'M P. Devel opnent Authority Services (Oficers and
Servants) Recruitnent Rules, 1987.

The posts of Sub Engineers in which the Appellants were appointed, it

i s nobody’s case, were sanctioned ones. Concededly, the Respondent

Aut hority before making any appoi ntnment neither intimted the Enpl oynent
Exchange about the existing vacancies, if any, nor issued any advertisenent
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inrelation thereto. |Indisputably, the conditions precedent for appointnent
of the officers and servants of the Authority, as contained in the Service
Rul es had not been conplied with. The appointnents of the Appellants

were, therefore, void ab initio being opposed to public policy as also
violative of Articles 14 and 16 of the Constitution of |ndia.

The question, therefore, which arises for consideration is as to
whet her they could lay a valid claimfor regularization of their services.
The answer thereto nust be rendered in negative. Regularisation cannot be

clained as a matter of right. An illegal appointnent cannot be |egalized by
taking recourse to regularization. What can be regularized is an irregularity
and not an illegality. The Constitutional Scheme which the country has

adopt ed does not contenplate any backdoor appointnent. A State before

of fering public service to a person nust conply with the constitutiona
requirenents of Articles 14 and 16 of the Constitution. All actions of the
State nmust conformto the constitutional requirements. A daily wager in
absence of a statutory provision in this behalf would not be entitled to
regul arization. [See State of U P. & Ohers Vs. Ajay Kumar, (1997) 4 SCC
88, Jawaharl al” Nehru Krishi Viswa Vidyal aya, Jabal pur, MP. Vs. Ba

Ki shan Soni-and thers (1997) 5 SCC 86]

I n H ndustan Shipyard Ltd. and Others vs. Dr. P. Sanbasiva Rao and
O hers [(1996) 7 SCC 499], a Division Bench of this Court observed

"10. The process of regularization involves regul ar
appoi nt nent whi ch can be done only in accordance with
the prescribed procedure. Having regard to the rules
whi ch have been nade by the appel | ant-Cor poration
regul ar appoi ntnent on the post of nedical officer can
only be made after the duly constituted Sel ection
Conmittee has found the person suitable for such
appoi nt nent \005."

In A Umarani vs. Registrar, Cooperative Societies and Os. [JT 2004
(6) SC 110], a three-Judge Bench of this Court of which we were nenbers
upon taking into consideration a | arge nunber of decisions held

"Al though we do not intend to express any opinion
as to whether the cooperative society is a "State" within
the meaning of Article 12 of the Constitution-of India but
it is beyond any cavil of doubt that the wit petition wll
be mai ntai nabl e when the action of the cooperative
society is violative of mandatory statutory provisions. In
this case except the Nodal Centre functions and
supervi sion of the cooperative society, the State has no
admini strative control over its day to day affairs. ~ The
State has not created any post nor they could do so on
their own. The State has not borne any part of the
financial burden. It was, therefore, inpermssible for the
State to direct regularization of the services of the
enpl oyees of the cooperative societies. Such an order
cannot be upheld also on the ground that the enpl oyees
al l egedly served the cooperative societies for a long tinme.

Yet recently in Pankaj Gupta & Ors., etc. vs. state of Jammu &
Kshmr & Os. [JT 2004 (8) SC 531], a Division Bench of this Court
opi ned

"No person illegally appointed or appointed w thout

foll owi ng the procedure prescribed under the law, is
entitled to claimthat he should be continued in service.
In this situation, we see no reason to interfere with the
i mpugned order. The appoi ntees have no right for

regul arization in the service because of the erroneous
procedure adopted by the concerned authority in
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appoi nti ng such persons\ 005"

CASE LAW RELI ED UPON BY THE APPELLANT

In Dr. A K Jain and Gthers etc. vs. Union of India and O hers
[1987 (Supp.) SCC 497], this Court did not lay down any |aw. It was, in
fact, held that as the Petitioners therein were not regularized in accordance
with the prescribed rules and regulations for regular appointnents, their
services had to be term nated and as such there had been neither any
arbitrary nor illegal action on the part of the respondents nor any violation of
the Fundamental Ri ghts guaranteed under Articles 14 and 16. However,
having regard to the facts and circunstances of the said case, sone
directions were issued presunably in terms of Article 142 of the
Constitution.

In H ndustan Shipyard Ltd. (supra) this Court al so distinguished the
sai d deci sion.

In Ni adar _and Another vs. Delhi Administration and Another [(1992)

4 SCC 112}, again no |law has been laid dowmn. It appears that there existed a
schene for regularization and sone directions were issued in terns thereof.
The sai d decisions, thus, are of no assistance in this case.

APPLI CATI ON OF THE/ ACT AND THE RULES :

The 1961 Act was enacted to provide for rules defining with sufficient
precision in certain matters the conditions of enpl oynent of enployees in
undertakings in the State of Madhya Pradesh. By reason of the provisions of
the said Act, application of Standard Standing Orders to undertaki ngs has
been provided in ternms whereof the matters to be provided in the Standard
St andi ng Orders have been specified. Under sub-section (1) of Section 6,
the State Governnent mmy, by notification, apply Standard Standing O ders
to such class of undertakings and from such date as may be specified therein
Sub-section (2) of Section 6 reads as under

"Where i medi ately before the commencenent of this

Act standing order are in force.in respect of any
undert aki ng, such standing orders shall, until standard
standing orders are applied to such undertaki ng under
sub-section (1) continue in force as if they were made
under this Act."

No notification has been brought to our notice that the Standard
Standi ng Orders had been nade applicable to the Appellants. It is
furthermore not in dispute that Adhiniyamcane into force in 1973.  The
statute, rules and regulations formed by the State govern the terns and
conditions of service of the enployees of the Respondent. The terns of
condi tions of service contained in the 1973 Act and the 1987 Rul es are not
i n derogation of the provisions contained in schedule appended to the 1961
Act .

The 1961 Act provides for classification of enployeesin five

categories. The 1973 Act, as noticed herei nbefore, clearly mandates that al
posts shoul d be sanctioned by the State Governnent and all appointnents to
the said cadre must be made by the State Governnent alone. Even the

appoi ntnents to the local cadre nmust be made by the Authority. The said

provi sions were not conplied with. It is accepted that no appointnment letter
was issued in favour of the Appellants. Had the appointments of the
Appel | ants been nade in terns of the provisions of the Adhiniyam and

Rul es framed thereunder, the Respondent-Authority was statutorily enjoined
to nake an offer of appointnment in witing which was to be accepted by the
Appel |l ants herein. Wo nade the appointnents of the Appellants to the
Project or other works carried on by the Authority is not known. Whet her
the person naki ng an appoi ntment had the requisite jurisdiction or not is
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al so not clear. W have noticed hereinbefore that in the case of Om Pr akash
Mondl oi, the CEO nade an endorsenent to the effect that he nmay be tried

in daily wages and should be entrusted with the work of progress collection
of ODA work. The said order is not an 'offer of appointnent’ by any sense

of term

It may be true that the Appellants had been later on put on a nonthly
salary but there is nothing on record to show as to how t he sanme was done.
They m ght have been subjected to the provisions of the enpl oyees
provi dent fund and mi ght have been granted the benefit of |eave or given
some enpl oynent code and their names night have found place in the
seniority |list anpbngst others, but thereby they cannot be said to have been
given a permanent ticket. ' The so-called seniority list which is contained in
Annexure P-27, whereupon strong reliance has been placed by Dr. Dhawan
nerely itself goes to show that it was prepared in respect of office nuster
enpl oyees. The said seniority list was not prepared in terns of the
classification of enployees w thin the nmeaning of the 1961 Act and the rules
framed thereunder but was based on the date of joining probably for the
pur pose of mmintenance of records. . The 1973 Act or the rules franed
t hereunder do not provi de for appoi ntnents on ad hoc basis or on daily
wages. The 1961 Act itself shows that the enployees are to be classified in
si x categories, nanely, pernmanent, pernanent seasonal, probationers,
badl i es, apprentices and tenporary. The recruitments of the Appellants do

not fall in any of the said categories. Wth a viewto becone eligible to be
consi dered as a pernanent enpl oyee or a tenporary enpl oyee, one must be
appointed in terns thereof. Per manent enpl oyee has been divided in two

categories (i) who had been appoi nted agai nst a clear vacancy in one or nore
posts as probationers and otherw se; and (ii) whose nane had been

regi stered at nmuster roll and who has been given a ticket of permanent

enpl oyee. A 'ticket of permanent enpl oyee’ was, thus, required to be
issued in terns of Order 3 of the Standard Standing Orders. G ant of such
ticket was inperative before pernmanency coul d be so clainmed. The

Appel | ants have not produced any such ticket.

It is not the case of the Appellants that they had been working as
Techni cal Supervisors and C erks inrespect of which service book may be
mai nt ai ned i nstead of issuance of (a ticket. It is also not the case of the
Appel l ants that their nanes had appeared in the service book nmaintained for
the sai d purpose.

The Standing Orders governing the terns and conditions of service
must be read subject to the constitutional limtations wherever applicable.
Constitution being the suprema |ax, shall prevail over all other statutes. The
only provision as regard recruitment of the enployees is contained in Oder
4 which nmerely provides that the Manager shall within a period of six
nont hs, lay down the procedure for recruitnment of enployees and notify it
on the notice board on which Standing Orders are exhibited and shall send
copy thereof to the Labour Comm ssioner. The nmatter relating to
recruitnment is governed by the 1973 Act and the 1987 Rules. | n absence of
any specific directions contained in the schedul e appended to t he Standing
Orders, the statute and the statutory rules applicable to the enployees of the
Respondent shal |l prevail

In MP. Vidyut Karanchari Sangh vs. MP. Electricity Board [(2004)
9 SCC 755], a three-Judge Bench of this Court held that a regulation which
is not inconsistent with the provisions of the 1961 Act and the Rules, can be
i ssued by a statutory authority.

For the purpose of this matter, we would proceed on the basis that the
1961 Act is a special statute. vis-‘-vis the 1973 Act and the rules framed
thereunder. But in absence of any conflict in the provisions of the said Act,
the conditions of service including those relating to recruitnment as provided
for in the 1973 Act and the 1987 Rules would apply. |If by reason of the
latter, the appointnent is invalid, the same cannot be validated by taking
recourse to regul ari zation. For the purpose of regularization which woul d
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confer on the concerned enpl oyee a pernmanent status, there nust exist a
post. However, we nmay hasten to add that regularization itself does not
i mply permanency. W have used the termkeeping in view the provisions
of 1963 Rul es.

We have noticed the provisions of the Act and the Rules. No case was
made out by the Appellants herein in their statenments of claimthat they
becarme pernmanent enployees in ternms thereof. There is also nothing on
records to show that such a claimwas put forward even in the demand
rai sing the industrial dispute. Presumably, the Appellants were aware of the
statutory limtations in this behalf. Furthernore, the Labour Court having
derived its jurisdiction fromthe reference made by the State Government, it
was bound to act within the four-corners thereof. It could not enlarge the
scope of the reference nor could deviate therefrom A demand which was
not raised at the tine of raising the dispute could not have been gone into by
the Labour Court being not the subject-matter thereof.

The questions which have been raised before us by Dr. Dhawan had

not been rai sed before the Labour Court. The Labour Court in absence of
any pl eadings or any proof as regard application of the 1961 Act and the
1963 Rul es had proceeded on the basis that they woul d beconme permanent
enpl oyees in ternms of Order 2(ii) and 2(vi) of the Annexure appended
thereto. The Appellants did not adduce any evi dence as regard nature of
their enpl oyment or the classification under which they were appointed.
They have al so not 'been able to show that they had been issued any
permanent ticket. Dr. Dhawan is not correct in his subm ssion that a
separate ticket need not be issued and what was necessary was nerely to
show that the Appellants had been recognized by the State as its enpl oyees
havi ng been provided with enploynent code. W have seen that their

nanes had been appearing in the nuster rolls maintained by the Respondent.
The Scherme of the enpl oyees provident fund or the leave rul es woul d not
alter the nature and character of their appointnments. The nature of their
enpl oyment continues save and except a case where a statute interdicts
which in turn woul d be subject to the constitutional limtations. For the
pur pose of obtaining a pernmanent status, constitutional and statutory
conditions precedent therefor nust be fulfill ed.

The submi ssion of M. MN, Rao to the effect that the principle of
equity should be invoked in their case is stated to be rejected. Such a plea
had expressly been rejected by this Court in A  Umarani (supra):

PRQIECT WORK :

This case involves 31 enployees. A distinction is sought to be nade
by Dr. Dhawan that out of them 27 had been appointed to a project and not
in a project. The distinction although appears to be attractive at the first
bl ush but does not stand a nmonent’s scrutiny.  As noticed hereinbefore, the
H gh Court’s observation remai ned unchal | enged, that the project was to be
financed by ODA. The project was indisputably to be executed by the
| ndore Devel opnment Authority; and for the inplenentation thereof, the
appoi ntnents had to be nmade by it. |If the Appellants were appointed for the
purpose of the project, they would be deened to have been appoi nted
therefor and only because such appoi ntments had been made by the
Respondent would by itself not entitle themto claimpermanency. The life
of the project came to an end on 30.6.1997. The mai ntenancej ob upon
conpl etion thereof had been taken over by | ndore Minicipal Corporation
The Appellants were aware of the said fact and, thus, raised an alternative
plea in their statements of clains. The Labour Court could not have granted
any relief to themas prayed for, as |Indore Minicipal Corporation is a
separate juristic person having been created under a statute. Such a relief
woul d have been beyond the scope and purport of the reference made to the
Labour Court by the State Governnent. Furthernore, the Indore Minicipa
Corporati on was not a party and, thus, no enployee could be thrust upon it
without its consent.

In A Umarani (supra), this Court held that once the enpl oyees are
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enpl oyed for the purpose of the schene, they do not acquire any vested

right to continue after the project is over [See paras 41 and 43]. [See al so
Kar nat aka State Coop. Apex Bank Ltd. Vs. Y.S. Shetty and Qthers, (2000)

10 SCC 179 and M D. U P. Land Devel opment Corporation and Anot her Vs.

Amar Singh and Others, (2003) 5 SCC 388]

It is furthernore evident that the persons appointed as daily wagers
hel d no posts. The appointnents, thus, had been nade for the purpose of the
proj ect which, as indicated hereinbefore, cane to an end. The plea of Dr.
Dhawan to the effect that the Appellants in Cvil Appeal No. 337 of 2002
were asked to performother duties also may not be of much significance
having regard to our foregoing findings. However, it has been seen that
even services of one of them had been requisitioned only for the project
wor K. The High Court, in our opinion, was right in arriving at the
concl usion that the Appellants were not entitled to be regularized in service.

ADVERSE | NFERENCE :

Sone docunents were said to have been called for fromthe
Respondent's which are said to have been not produced. One of such
docunents was of fers of appointnent. The w tness exam ned on behal f of
the Respondents, although at one stage stated that the appointnent letters
had been issued to them upon-goi ng through the records brought with him
however, asserted that no such appointnment letter was issued. Had the
| etters of appoi ntnent been issued, the Appellants thensel ves coul d have
produced the sane. / They did not do so. /It is accepted at the Bar, when the
endorsenent on the application filed by Om Prakash Mndl oi was shown
that the appointnent |etters were not i ssued.” W do not know the rel evance
of other documents ' called for for determning the issue. If a document was
called for in absence of any pl eadings, the sane was not relevant. In
absence of any pleadings, the Appellants could not have called for any
docunent to show that the provisions of the 1961 Act and 1963 Rul es woul d
apply. Before the High Court as also before us, the Appellants have
produced a | arge nunber of docunents which were not filed before the
Labour Court. Such additional docunments had been kept out of
consi deration by the H gh Court as also by us. W have referred to the said
fact only for the purpose of showing that it would not be correct to contend
that the Appellants had no access to the said docunents. An adverse
i nference need not necessarily be drawn only because it would be lawful to
do so. The Labour Court did not draw any adverse inference.  Such a plea
was not even raised before the Hi gh Court.

Recently in MP. Electricity Board vs. Harirametc. [2004 Al R SCW
5476], this Court observed
""\ 005l n such a factual background, in our .opinion, the
I ndustrial Court or the H gh Court could not have drawn
an adverse inference for the non-production of the
Muster Rolls for the year 1990 to 1992 in the absence of
speci fic pleading by the respondents-applicants that at
| east during that period they had worked for 240 days
continuously in a given year. The application calling for
the production of the documents was for the years 1987
to 1992. As stated above, between the period 1987 to
1990, as a matter of fact, till end of the year 1990 the
respondents have not been able to establish the case of
conti nuous work for 240 days. Considering these facts in
our view drawi ng of an adverse inference for the non-
production of the Mister Rolls for the years 1991-92, is
whol Iy erroneous on the part of the Industrial Court and
the Hi gh Court. W cannot but bear in mnd the fact that
the initial burden of establishing the factumof their
continuous work for 240 days in a year rests with the
appl i cant s-respondents.

The above burden havi ng not been di scharged and
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the Labour Court having held so, in our opinion, the

I ndustrial Court and the H gh Court erred in basing an
order of re-instatenment solely on an adverse inference
drawn erroneously. At this stage it may be useful to refer
to a judgment of this Court in the case of Mincipa

Cor poration, Faridabad vs. Siri Niwas (JT 2004 (7) SC

248) wherein this Court disagreed with the High Court’s

vi ew of drawi ng an adverse inference in regard to the

non- producti on of certain rel evant docunents. This is

what this Court had to say in that regard.

A Court of Law even in a case where provisions of
the Indian Evidence Act apply, may presune or

may not presune that if a party despite possession
of the best evidence had not produced the sane, it
woul d have gone agai nst his contentions. The
matter, however, would be different where despite
direction by a court the evidence is wthheld.
Presunption as to adverse inference for non-
production of evidence is always optional and one
of the factors which is required to be taken into
consi deration in the background of facts involved
inthe lis. The presunption, thus, is not obligatory
because notwi t hstanding the intentional non-
production, other circunstances nmay exi st upon

whi ch such intentional non-production nmay be

found to be justifiable on sone reasonabl e

grounds. In the instant case, the Industria
Tri bunal did not draw any adverse inference
against the Appellant. It was within its jurisdiction

to do so particularly having regard to the nature of
the evidence adduced by the Respondent.™"

In any event, in this case, we have proceeded on the basis that the
assertions of the Appellants as regard nature of their enploynment, their
continuance in the job for a long 'time are correct and as such the question as
to whet her any adverse inference should be drawn for alleged production of
documents called for woul d take a back seat.

EQUAL PAY FOR EQUAL WORK :

The Appel | ants havi ng been enpl oyed on daily wages did not. hold
any post. No post was sanctioned by the State Government. ~They were not
appointed in terns of the provisions of the statute. They were not, therefore,
entitled to take the recourse of the doctrine of = 'equal pay for equal work’' as
adunbrated in Articles 14 and 39(d) of the Constitution of India. The
burden was on the Appellants to establish that they had a right to invoke the
said doctrine in terms of Article 14 of the Constitution of India. For the
pur pose of invoking the said doctrine, the nature of the work and
responsibility attached to the post are sone of the factors which were bound
to be taken into consideration. Furthernore, when their services had not
been regul ari zed and they had conti nued on a consolidated pay on ad hoc
basi s havi ng not undergone the process of regular appointments, no direction
to give regular pay scale could have been issued by the Labour Court. [ See
Orissa University of Agriculture & Technol ogy and Anot her vs. Manoj K
Mohanty \ 026 (2003) 5 SCC 188].,

In State of Haryana and Another vs. Tilak Raj and Qthers [(2003) 6
SCC 123], it was held

"A scale of pay is attached to a definite post and in case
of a daily-wager, he hold no posts. The respondent

wor kers cannot be held to hold any posts to claimeven
conparison with the regular and permanent staff for any

or all purposes including a claimfor equal pay and
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al l owances. To claima relief on the basis of equality, it is
for the claimants to substantiate a clear-cut basis of
equi val ence and a resultant hostile discrimination before
becomi ng eligible to claimrights on a par with the other
group vis-‘-vis an alleged discrimnation. No materia

was pl aced before the H gh Court as to the nature of the
duties of either categories and it is not possible to hold
that the principle of "equal pay for equal work" is an
abstract one."

The sai d decision has been noticed in A Unmarani (supfa)

CONCLUSI ON

For the reasons aforenentioned, we do not find any nmerit in these
appeal s, which are-dism ssed accordingly. There shall, however, be no
order as to costs.




