\ 224, REPORTABLE
I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON
Cl VI L APPEAL NO. 4280 COF 2007

M S. SHREE BHAGWATI STEEL
RCOLLI NG M LLS ... APPELLANT

VERSUS

COW SSI ONER OF CENTRAL EXCI SE
& ANR .. . RESPONDENTS

W TH

VI L APPEAL NO. 4281 COF 2007

VI L APPEAL NO. 4282 COF 2007

VI L APPEAL NO 3031 OF 2008

VI L APPEAL NO 13601 OF 2015

(ARI SING QUT OF SLP (CIVIL) NO 22134 OF 2008)

VI L APPEAL NO. 4379 COF 2010

VI L APPEAL NO 13602 OF 2015

(ARI SING QUT CF SLP (CIVIL) NO 11030 CF 2010)
Cl VI L APPEAL NO. 908 OF 2011

L APPEAL NO 5448 OF 2011

L APPEAL NO 5449 OF 2011

L APPEAL NO 5452 OF 2011

L

L

Qo0

APPEAL NO. 5453 OF 2011

APPEAL NO. 13603 OF 2015

OF SLP (CVIL) NO 5532 OF 2011)

PPEAL NCS. 8685- 8686 OF 2011

VIL APPEAL NO 13605 OF 2015
(ARI'SING OUT OF SLP (CIVIL) NO 19964 OF 2011)

Signature Not Verified ClVIL APPEAL NO 13606 OF 2015

Digitally signed by

ASHWANI  KUMAR

Date: 2015.12.17

<<<L<L<L

do00a0

(ARI S|
cl

8

L

Q
>

(ARI SING QUT OF SLP (CIVIL) NO 19966 COF 2011)
12:23:02 I ST
Reason: Cl VI L APPEAL NO. 13607 COF 2015

(ARI SING QUT OF SLP (CIVIL) NO 19968 OF 2011)

ClVIL APPEAL NO 13608 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO 19969 OF 2011)
ClVIL APPEAL NO 13609 OF 2015

(ARI SING OUT OF SLP (ClIVIL) NO 19972 OF 2011)
ClVIL APPEAL NO 13610 OF 2015

(ARI SING OUT OF SLP (ClIVIL) NO 19975 OF 2011)
ClVIL APPEAL NO 13611 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO 19979 OF 2011)
ClVIL APPEAL NO 13612 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO 19983 OF 2011)
ClVIL APPEAL NO 13614 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO 20667 OF 2011)
ClVIL APPEAL NO 13615 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO 21584 OF 2011)
ClVIL APPEAL NO 13616 OF 2015

(ARI SING OUT OF SLP (ClIVIL) NO 25881 OF 2011)
ClVIL APPEAL NO 13617 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO. 1796 OF 2012)
CIVIL APPEAL NO 13618 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO 16249 OF 2012)
ClVIL APPEAL NO 13619 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO 21273 OF 2012)
ClVIL APPEAL NO 13620 OF 2015



(ARI SING OUT OF SLP (CIVIL) NO 21402 OF 2012)
ClVIL APPEAL NO 13621 OF 2015
(ARISING OUT OF SLP (CIVIL) NO 24139 OF 2012)
ClVIL APPEAL NO 13622 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO 27752 OF 2012)
ClVIL APPEAL NO 13623 OF 2015
(ARI SING OUT OF SLP (ClIVIL) NO. 37566 OF 2012)
ClVIL APPEAL NO 13624 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO 38588 OF 2012)
ClVIL APPEAL NO 13625 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO 39972 OF 2012)
ClVIL APPEAL NOCS. 13626- 13627 OF 2015
(ARI SING OUT OF SLP (CIVIL) NOS.1103-1104 OF 2013)
ClVIL APPEAL NO 13628 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO. 4224 OF 2013)
ClVIL APPEAL NO 13629 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO. 5877 OF 2013)

ClVIL APPEAL NO 13630 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO 7852 OF 2013)
ClVIL APPEAL NO 13631 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO. 9796 OF 2013)
ClVIL APPEAL NO 13632 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO 11709 OF 2013)
ClVIL APPEAL NO 13633 OF 2015

(ARISING OUT OF SLP (CIVIL) NO 14097 OF 2013)
ClVIL APPEAL NO 13634 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO 17534 OF 2013)
ClVIL APPEAL NO 13635 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO 18902 OF 2013)
ClVIL APPEAL NO 13636 OF 2015

(ARISING OUT OF SLP (CIVIL) NO 21590 OF 2013)

ClVIL APPEAL NOS. 13637- 13638 OF 2015
(ARI SING OUT OF SLP (CIVIL) NOS.27235-27236 OF 2013)

ClVIL APPEAL NO 13639 OF 2015

(ARI SING OUT OF SLP (ClIVIL) NO 29566 OF 2013)
ClVIL APPEAL NO 13640 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO. 1269 OF 2014)
CIVIL APPEAL NO. 1979 OF 2014

ClVIL APPEAL NOS. 13641-13642 OF 2015
(ARI SING OUT OF SLP (CIVIL) NOS.4511-4512 OF 2014)

ClVIL APPEAL NO 13643 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO. 20044 OF 2014)
ClVIL APPEAL NO 13644 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO 23009 OF 2014)
ClVIL APPEAL NO 13645 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO 26042 OF 2014)
ClVIL APPEAL NO 13646 OF 2015

(ARI SING OUT OF SLP (ClIVIL) NO 26036 OF 2014)
ClVIL APPEAL NO 13647 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO 30377 OF 2014)
ClVIL APPEAL NO 13648 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO 30378 OF 2014)
ClVIL APPEAL NO 13649 OF 2015

(ARI SING OUT OF SLP (CIVIL) NO. 30376 OF 2014)
ClVIL APPEAL NO 13650 OF 2015

(ARISING OUT OF SLP (CIVIL) NO 31332 OF 2014)

ClVIL APPEAL NO 13651 OF 2015
(ARISING OUT OF SLP (CIVIL) NO 36410 OF 2014)
ClVIL APPEAL NO 13652 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO 36196 OF 2014)
ClVIL APPEAL NO 13653 OF 2015
(AR SING OUT OF SLP (CIVIL) NO 36658 OF 2014)
ClVIL APPEAL NO 13654 OF 2015
(ARISING OUT OF SLP (CIVIL) NO 36408 OF 2014)
ClVIL APPEAL NO 13655 OF 2015



(ARI SING OUT OF SLP (ClIVIL) NO. 36413 OF 2014)
ClVIL APPEAL NO 13656 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO 3486 OF 2015)
ClVIL APPEAL NO 13657 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO 6147 OF 2015)
ClVIL APPEAL NO. 13658 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO. 7820 OF 2015)
ClVIL APPEAL NO 13659 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO 33041 OF 2013)
ClVIL APPEAL NO 13660 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO 8746 OF 2015)
ClVIL APPEAL NO. 13661 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO. 10577 OF 2015)
ClVIL APPEAL NO 13662 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO 12574 OF 2015)
ClVIL APPEAL NO 13663 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO 21407 OF 2015)
ClVIL APPEAL NO. 13664 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO. 22354 OF 2015)
ClVIL APPEAL NO 13665 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO 27474 OF 2015)
ClVIL APPEAL NO 13666 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO 26580 OF 2015)
ClVIL APPEAL NO. 13667 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO 27998 OF 2015)
ClVIL APPEAL NO 13668 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO 28262 OF 2015)
ClVIL APPEAL NO 13669 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO 27471 OF 2015)
ClVIL APPEAL NO. 13670 OF 2015
(ARI SING OUT OF SLP (ClIVIL) NO. 27997 OF 2015)
4
ClVIL APPEAL NO 13671 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO 28264 OF 2015)
ClVIL APPEAL NO 13672 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO 28935 OF 2015)
ClVIL APPEAL NO 13673 OF 2015
(AR SING OUT OF SLP (CIVIL) NO 29004 OF 2015)
ClVIL APPEAL NO 13674 OF 2015
(ARI SING OUT OF SLP (CIVIL) NO 19948 OF 2011)

JUDGMENT

R F. Nariman, J.

1. Leave granted.

2. This batch of appeals raises questions relating to the
demand for interest and penalty under Rules 96zZ0 96 ZP and

96 ZQ of the Central Excise Rules, 1994, which were framed in
order to effectuate the provisions contained in Section 3A of the
Central Excise Act, 1994. Several Hi gh Courts have struck
down the said Rules relating to penalty as being ultra vires the
parent provision and violative of Articles 14 and 19(1)(g) of the
Constitution. Mdst of the appeals in this batch are, therefore,
by the Union of India. However, before dealing with the said

appeals, it is necessary to first segregate Civil Appeal No.4280



of 2007 which raises a slightly different question fromthe
questions raised in the other appeals and decide it first.

3. The question which arises for decision in the said appea
is the demand, by nmeans of a letter dated 19.8.2005, for
paynent of interest for del ayed paynment of central excise duty

under Section 3A of the Central Excise Act, 1944.

4. The case of the appellant is that it took a rolling mll on
| ease for the period from 1997 to 2000 and manufact ured

rerolled non-al | oyed st eel products. On 1.9.1997 the
compounded | evy scheme was introduced by way of insertion

of Section 3A of the Central Excise Act. The appellant opted for
the af oresaid scheme under Rule 96ZP of the Central Excise

Rul es. When the | ease expired, the appellant surrendered its
registration certificate on 1.6.2000. As stated herei nabove, on
19. 8. 2005 the inpugned notice was issued to the appellant
demandi ng i nterest for delayed paynent of duty for the period

1997 to 2000.

5. The Hi gh Court framed two questions which arose for its
consideration: (1) whether "om ssion" of the conpounded | evy
scheme in 2001 wipes out the liability of the assessee for the

peri od during which the schene was in operation, and (2)

whether the letter of denmand of interest for delayed paynent

was liable to be set aside on the ground of del ay.

6. The Hi gh Court found, after distinguishing sone of the
judgnents of this Court, and after relying upon Section 38A of
the Central Excise Act, which was added vide Section 131 of
the Finance Act, 2001, that on omission of Section 3A the

liability of the assessee was not wi ped out.

7. Shri Ajay Aggarwal , |earned counsel who appeared on
behal f of the appellant fairly submtted that a recent judgnent

delivered by this Bench, nanely, Ms Fibre Boards (P) Ltd.



Bangal ore v. Commi ssioner of |ncome Tax, Bangal ore,

[2015] 376 I TR 596 (SC), would cover the matter before us
being directly against the appellant’s case. However, he
submitted that for various reasons this judgnment requires a
rel ook and ought to be referred to a | arger Bench of three
Judges. Shri Aggarwal argued the nmatter with great ability and

we listened to himw th consi derabl e interest.

8. First, it may be stated that the judgment of this Court in

the Fibre Board's case has taken the view that an "om ssion"

woul d anount to a "repeal", after referring to several authorities
of this Court, G P. Singh's Principles of Statutory Interpretation
Section 6A of the General C auses Act, 1897, and a passage in

Hal sbury’s Laws of England. U timately, this Court arrived at

the conclusion that an "omi ssion" would anount to a "repeal" for
the purpose of Section 24 of the General C auses Act. Since

the sane expression, nanely, "repeal" is used both in Section 6
and Section 24 of the General O auses Act, the construction of

the said expression in both sections would, therefore, include

within it "om ssions" nmade by the |egislature.

9. Shri Aggarwal , however, argued t hat t here is
fundanmental distinction between a "repeal” and an "om ssion” in
that in the case of a "repeal" the statute is obliterated fromthe
very begi nning whereas in the case of an "om ssion" what gets
omtted is only fromthe date of "om ssion" and not before. This
being the case, it is clear that things already done in the case of
an "om ssion" would be saved. However, a "repeal" without a
savings clause like Section 6 of the General C auses Act woul d

not so save things already done under the repeal ed statute. He

further argued that Section 6A which was relied upon by the

Bench in the Fibre Board’'s case did not state that an "om ssi on”
woul d be included within the expression "repeal”, but that if

Section 6A were carefully read, an "om ssion" would only be

a



included in an "anmendnent" whi ch, under the Section, can be

by way of omission, insertion or substitution. Therefore, it is
fallacious to state that Section 6A would |ead to the concl usion
that "omissions" are included in "repeals". He further argued
that in any event, the true ratio decidendi of the Constitution
Bench decision in Rayala Corporation (P) Ltd. & Os. v.

Director of Enforcement, New Del hi, 1969 (2) SCC 412, is

that an "om ssion"” cannot anobunt to a "repeal” inasnmuch as the
first reason given for distinguishing the Madhya Pradesh Hi gh
Court’s judgnment in that case was that Section 6 cannot apply

to the omission of a rule because an "onmission" is not a
"repeal". He further argued that as the Madhya Pradesh Hi gh
Court’s decision was put forward by the respondent in that case
in support of their argunment, the Constitution Bench’s dealing
with the said decision in order to overcone it would necessarily
be the ratio decidendi of the said decision, and being a

Constitution Bench decision, would be binding upon this Bench

He further referred to Section 31 of the Prevention of Corruption
Act, 1988, which, in his opinion, makes it clear that Parlianent
itself has understood that a repeal under Section 6 of the

General C auses Act would not apply to omissions. He has

further argued that it nmay be true that the expression "repeal” is
normal |y used when an entire statute is done away with, as
opposed to an "om ssion" which is applied only when part of the
statute is deleted, but said that this is not invariably the case,
and referred to Section 1 of the Indian Contract Act in which
enactments mentioned in the schedule are repealed not in their
entirety but only to the extent provided and, therefore, argued
that the expression "repeals" will apply also to a part of an

enact ment as opposed to the enactnent as a whol e.

10. Shri Radhakri shnan, | earned senior counsel appearing on
behal f of the revenue supported the judgrment of this Court in

the Fibre Board s case and said that recent judgnents



delivered which have clarified the | aw ought not to be disturbed

in the larger public interest.

11. Since Shri Aggarwal has made detail ed subnissions on
why according to himthe judgnent in the Fibre Board’ s case is
not correctly decided, we propose to deal with each of those

subm ssions in sone detail

12. First and forenmost, it is inmportant to refer to the definition
of "enactnent" contained in Section 3(19) of the Genera
Cl auses Act. The said definition clause states that "enactnent”
shall nean the foll ow ng: -

"enactnent"” shall include a Regul ation (as

herei nafter defined) and any Regul ation of the

Bengal , Madras or Bonbay Code, and shall al so

i nclude any provision contained in any Act or in any

such Regul ation as aforesaid.”
13. Fromthis it is clear that when Section 6 speaks of the
repeal of any enactnent, it refers not nerely to the enactnent
as a whole but also to any provision contained in any Act.
Thus, it is clear that if a part of a statute is deleted, Section 6
woul d nonet hel ess apply. Secondly, it is clear, as has been
stated by referring to a passage in Halsbury's Laws of Engl and
in the Fibre Board' s judgnent, that the expression "om ssion" is
not hing but a particular formof words evincing an intention to

abrogate an enactnent or portion thereof. This is nmade further

clear by the Legal Thesaurus (Deluxe Edition) by WlliamC

Burton, 1979 Edition. The expression "delete" is defined by the

Thesaurus as foll ows:

"Delete: - Blot out, cancel, censor, cross off, cross
out, cut, cut out, dele, discard, do away with, drop
edit out, efface, elide, elinmnate, eradicate, erase,
exci se, expel, expunge, extirpate, get rid of, |eave
out, nodify by excisions, obliterate, onit, renove,
rub out, rule out, scratch out, strike off, take out,
weed wi pe out."

Li kewi se the expression

omt" is also defined by this Thesaurus

as foll ows: -

"Omt:- Abstain frominserting, bypass, cast aside

10
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count out, cut out, delete, discard, dodge, drop
exclude, exclude, fail to do, fail to include, fail to
insert, fail to mention, |eave out, |eave undone, |et
go, let pass, let slip, mss, neglect, omttere, pass
over, praeternmittere, skip, slight, transire."

And the expression "repeal” is defined as follows: -

"Repeal : - Abolish, abrogare, abrogate, annul, avoid,
cancel, countermand, declare null and void, delete,
elinmnate, formally w thdraw, invalidate, nake void,
negate, nullify, obliterate, officially wthdraw,
override, overrule, quash, recall, render invalid,
rescind, rescindere, retract, reverse, revoke, set
asi de, vacate, void, wthdraw"

14. On a conjoint reading of the three expressions "del ete",

omt", and "repeal", it beconmes clear that "delete" and "omt"
are used interchangeably, so that when the expression "repeal”
refers to "delete" it would necessarily take within its ken an
omi ssion as well. This being the case, we do not find any
substance in the argunent that a "repeal” anobunts to an
obliteration fromthe very begi nning, whereas an "onission" is

only in futuro. If the expression "delete" wuld anobunt to a

"repeal ", which the appellant’s counsel does not deny, it is clear

that a conjoint reading of Hal sbury’s Laws of England and the
Legal Thesaurus cited hereinabove both lead to the sanme
result, nanely that an "om ssion" being tantanmount to a

"deletion" is a formof repeal

15. Learned counsel’s second argunent that Section 6A
when it speaks of an "om ssion" only speaks of an
"amendnent” which omits and, therefore does not refer to a
repeal is equally fallacious. In Bhagat Ram Sharma v. Union
of India, 1988 Supp SCC 30, this Court held that there is no
real distinction between a repeal and an anmendnent and t hat

"amendnment" is in fact a wider termwhich includes del eti on of

a provision in an existing statute. In the said judgnent, this

Court hel d: -

12
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"17. It is a matter of legislative practice to provide
whil e enacting an anending | aw, that an existing
provi sion shall be deleted and a new provision
substituted. Such deletion has the effect of repeal of
the existing provision. Such a |law may al so provide
for the introduction of a new provision. There is no
real distinction between 'repeal’ and an
"anmendment’ . In Sut herl and’ s Statutory
Construction, 3rd Edn., Vol. 1 at p. 477, the |earned
aut hor nmakes the follow ng statenent of |aw
The di stinction between repeal and anmendnent as
these terns are used by the Courts is arbitrary.
Naturally the use of these ternms by the Court is
based |l argely on how the Legisl ature have
devel oped and applied these ternms in labelling their
enact nents. When a section is being added to an
Act or a provision added to a section, the
Legi sl atures comonly entitled the Act as an
amendrment. ... VWen a provision is withdrawn from
a section, the Legislatures call the Act an
anmendnent particularly when a provision is added
to replace the one withdrawn. However, when an
entire Act or section is abrogated and no new
section is added to replace it, Legislatures |abel the
Act acconplishing this result a repeal. Thus as used
by the Legislatures, anmendnent and repeal may
differ in kind - addition as opposed to w thdrawal or
only in degree -abrogation of part of a section as
opposed to abrogation of a whole section or Act; or
nmore commonly, in both kind and degree - addition
of a provision to a section to replace a provision
bei ng abrogated as opposed by abrogation of a
whol e section of an Act. This arbitrary distinction
has been followed by the Courts, and they have
devel oped separate rules of construction for each
14
However, they have recognised that frequently an
Act purporting to be an amendnent has the same
qualitative effect as a repeal - the abrogation of an
existing statutory provision -and have therefore
applied the term"inplied repeal’ and the rul es of
construction applicable to repeals to such
amendment s.
18. Anendnent is in fact, a wider termand it
i ncl udes abrogation or deletion of a provision in an
existing statute. If the anendnent of an existing | aw
is small, the Act professes to anend; if it is
extensive, it repeals a law and re-enacts it. An
anendnment of substantive law is not retrospective
unl ess expressly laid dowm or by necessary’
inplication inferred.” (at para 17 & 18)

16. It is clear, therefore, that when this Court referred to
Section 6A in Fibre Board' s case and held that Section 6A
shows that a repeal can be by way of an express omni ssion

obvi ously what was neant was that an anendnent which

repeal ed a provision could do so by way of an express

om ssi on. This being the case, it is clear that Section 6A

undi sputedly leads to the conclusion that a repeal woul d include

a repeal by way of an express om ssion



17. Learned counsel then argued that while distinguishing the
Madhya Pradesh High Court’s judgment in Rayal a Corporation,
a Constitution Bench of this Court expressly held as the first

15
reason that Section 6 applies only to repeals and not to

om ssions. The Fibre Board s judgnent has clearly held as

f ol | ows:

"First and forenpbst, it will be noticed that two
reasons were given in Rayala Corporation (P) Ltd.

for distinguishing the Madhya Pradesh Hi gh Court
judgnent. Ordinarily, both reasons would formthe
rati o decidendi for the said decision and both

reasons woul d be bindi ng upon us. But we find that
once it is held that Section 6 of the General O auses
Act would itself not apply to a rule which is
subordinate legislation as it applies only to a Centra
Act or Regulation, it would be wholly unnecessary to
state that on a construction of the word "repeal” in
Section 6 of the General O auses Act, "om ssions”

made by the | egislature would not be included.

Assume, on the other hand, that the Constitution

Bench had given two reasons for the

non-applicability of Section 6 of the Cenera

Cl auses Act. In such a situation, obviously both
reasons would be ratio decidendi and woul d be

bi ndi ng upon a subsequent bench. However, once

it is found that Section 6 itself would not apply, it
woul d be wholly superfluous to further state that on
an interpretation of the word "repeal”, an "onission
woul d not be included. W are, therefore, of the
view that the second so-called ratio of the
Constitution Bench in Rayala Corporation (P) Ltd.
cannot be said to be a ratio decidendi at all and is
really in the nature of obiter dicta." (at para 27)

18. Merely because the Constitution Bench referred to a

repeal not anounting to an onission as the first reason given

for distinguishing the Madhya Pradesh Hi gh Court’s judgnent w0
woul d not undo the effect of paragraph 27 of Fibre Board's

case which, as has already been stated, clearly nakes the

di stinction between Section 6 not applying at all and Section 6
bei ng construed in a particular manner. Qobviously, if the
Section were not to apply at all, any construction of the Section

woul d necessarily be in the nature of obiter dicta.

19. We also find that Section 6 could not possibly apply to the

facts in Rayala Corporation’s case for yet another reason.



Clause 2 of the amendnent rules which was referred to in
par agraph 14 of the judgnent in Rayal a Corporation reads as
foll ows: -
"In the Defence of India Rules, 1962, rule 132A
(relating to prohibition of dealings in foreign
exchange) shall be onmitted except as respects
things done or onmtted to be done under that rule."
20. A cursory reading of clause 2 shows that after onmitting
Rul e 132A of the Defence of India Rules, 1962, the provision
contains its own saving clause. This being the case, Section 6

can in any case have no application as Section 6 only applies

17
to a Central Act or regulation "unless a different intention
appears". A different intention clearly appears on a readi ng of
clause 2 as only a very limted savings clause is incorporated
therein. In fact, this aspect is noticed by the Constitution Bench
in paragraph 18 of its judgnment, in which the Constitution
Bench states: -

"As we have indicated earlier, the notification of the

M nistry of Home Affairs omtting Rule 132-A of the

D.I.Rs. did not make any such provision sinmlar to

that contained in Section 6 of the General C auses

Act . "
21. It was then urged before us that Section 31 of the
Prevention of Corruption Act, 1988 would also lead to the
conclusion that Parlianent itself is cognizant of the fact that an
om ssion cannot anobunt to a repeal. Section 31 of the
Prevention of Corruption Act, 1988, states as follows: -

"Section 31 - Onrission of certain sections of Act 45

of 1860

Sections 161 to 165A (both inclusive) of the Indian

Penal Code, 1860 (45 of 1860) shall be omtted,

and section 6 of the CGeneral O auses Act, 1897 (10

of 1897), shall apply to such onission as if the said

sections had been repealed by a Central Act."

18

22. It is settled law that Parlianent is presuned to know t he

|l aw when it enacts a particul ar piece of |egislation. The



Prevention of Corruption Act was passed in the year 1988, that
is long after 1969 when the Constitution Bench decision in
Rayal a Corporation had been delivered. It is, therefore,
presunmed that Parliament enacted Section 31 knowi ng that the
decision in Rayal a Corporation had stated that an om ssion

woul d not anpbunt to a repeal and it is for this reason that
Section 31 was enacted. This again does not take us further as
this statement of the law in Rayala Corporation is no |onger the
| aw decl ared by the Suprene Court after the decision in the

Fi bre Board' s case. This reason therefore again cannot avai

t he appel I ant.

23. The reference to the savings provision in Section 1 of the
I ndi an Contract Act again does not take us very nuch further as
the expression "repeal" as has been pointed out above can be

of part of an enactment also. This being the case, when the

| egislature uses the word "onmit" it usually does so when it

wi shes to delete a particular section as opposed to deleting an

entire Act. As has been noticed both in Fibre Board' s case and

her ei nabove, these are all expressions which only go to form
and not to substance. Even assuning for the sake of argunent
that we were inclined to agree with Shri Aggarwal, given the
force of his inexorable logic, this Court has |laid down the
paraneters of when it would be expedient to have a relook at a
particul ar decision in the case of Keshav MIls Co. Ltd. v. CT,

Bonbay North, 1965 (2) SCR 908, as follows. -

"I'n dealing with the question as to whether the
earlier decisions of this Court in the New Jehangir
MI1lls [1959] 371 TR11(SC) case and the Petlad Co.

Ltd. [1963] S.C.R 871 case should be

reconsi dered and revi sed by us, we ought to be

clear as to the approach which should be adopted in
such cases. M. Pal khivala has not disputed the fact
that, in proper case, this Court has inherent
jurisdiction to reconsider and revise its earlier
deci sions, and so, the abstract question as to

whet her such a power vests in this Court or not

need not detain us. In exercising this inherent
power, however, this would naturally like to inpose
certain reasonable limtations and woul d be
reluctant to entertain pleas for the reconsideration
and revision of its earlier decisions, unless it is
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satisfied that there are conpelling and substantia
reasons to do so. It general judicial experience that
in matters of law involving question of constructing
statutory or constitutional provisions, two views are
of ten reasonably possi bl e and when judicia

approach has to make a choi ce between the two
reasonably possible views, the process of
decision-naking is often very difficult and delicate.
When this Court hears appeal s agai nst deci si ons of

the High Courts and is required to consider the

propriety or correctness of the view taken by the

H gh Courts on any point of law, it would be open to

this Court to hold that though the view taken by the

Hi gh Court is reasonably possible, the alternative

vi ew which is al so reasonably possible is better and

shoul d be preferred. In such a case, the choice is

bet ween the view taken by the Hi gh Court whose

judgnent is under appeal, and the alternative view

whi ch appears to this Court to be nore reasonabl e;

and in accepting it own viewin preference to that of

the Hi gh Court, this Court would be discharging its

duty as Court of Appeal. But different considerations

nmust inevitably arise where a previous decision of

this Court has taken a particular view as to the

construction of a statutory provision as, for instance,

section 66(4) of the Act. Wien it is urged that the

view al ready taken by this Court should be revi ewed

and revised, it may not necessarily be an adequate

reason for such review and revision to hold that

though the earlier viewis a reasonably possible

view, the alternative view which is pressed on the

subsequent occasion is nore reasonable. In

reviewing and revising its earlier decision, this Court

shoul d ask itself whether in interests of the public

good or for any other valid and conpul sive reasons,

it is necessary that the earlier decision should be

revised. When this Court decides questions of |aw,

its decisions are, under Article 141, binding on al

courts within the territory of India, and so, it nust be

t he constant endeavour and concern of this Court to

i ntroduce and mai ntain an el ement of certainty and

continuity in the interpretation of lawin the country.

Frequent exercise by this Court of its power to

reviewits earlier decisions on the ground that the

vi ew pressed before it later appears to the Court to

be nore reasonable, may incidentally tend to make

| aw uncertain and introduce confusion which nust

be consistently avoided. That is not to say that if on

a subsequent occasion, the Court is satisfied that its
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earlier decision was clearly erroneous, it should
hesitate to correct the error; but before a previous
deci sion is pronounced to be plainly erroneous, the
Court nust satisfied with a fair amount of unanimty
anongst its menbers that a revision of the said
viewis fully justified. It is not possible or desirable,
and in any case it would be inexpedient to | ay down
any principles which should govern the approach of
the Court in dealing with the question of review ng
and revising its earlier decisions. It would al ways
depend upon several rel evant considerations:- Wat
is the nature of the infirmty or error on which a plea
for review and revision of the earlier viewis based?
On the earlier occasion, did sone patent aspects of
the question remain unnoticed, or was the attention
of the Court not drawn to any relevant and nateria
statutory provision, or was any previous decision of
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this Court bearing on the point not noticed? Is the
Court hearing such plea fairly unani nous that there
is such an error in the earlier view? Wat woul d be
the inpact of the error on the general administration
of law or on public good ? Has the earlier decision
been foll owed on subsequent occasions either by
this Court or by the H gh Courts ? And, would the
reversal of the earlier decision |lead to public
i nconveni ence, hardship or mschief ? These and
other relevant considerations nust be carefully
borne in mnd whenever this Court is called upon to
exercise its jurisdiction to review and revi ew and
revise its earlier decisions." (at page 921-922)
24. Fibre Board' s case is a recent judgnent which, as has
correctly been argued by Shri Radhakrishnan, |earned senior
counsel on behalf of the revenue, clarifies the |aw in hol ding
that an om ssion would anbunt to a repeal. The converse view
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of the law has led to an onitted provision being treated as if it

never existed, as Section 6 of the General C auses Act woul d

not then apply to allow the previous operation of the provision
so onitted or anything duly done or suffered thereunder. Nor

may a | egal proceeding in respect of any right or liability be
instituted, continued or enforced in respect of rights and
liabilities acquired or incurred under the enactnment so omitted.
In the vast majority of cases, this would cause great public

m schief, and the decision of Fibre Board' s case is therefore
clearly delivered by this Court for the public good, being, at the
very |l east a reasonably possible view Also, no aspect of the
question at hand has remai ned unnoticed. For this reason al so

we decline to accept Shri Aggarwal’s persuasive plea to

reconsi der the judgnent in Fibre Board s case. Thi s being
the case, it is clear that on point one the present appeal would
have to be dismi ssed as being concluded by the decision in the

Fi bre Board’'s case.

25. Even on the point of limtation, we find that the H gh Court
noti ced that the assessee undertook to pay the anmount with

i nterest upto 31.3.2003, on which date a |ast part paynent was

made. As the denmand was rai sed by the Departnent on

19.8.2005 i.e. within a period of three years from 31.3.2003, it is
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clear that the said recovery notice would not be beyond the

time limt.

26. However, Shri Aggarwal has al so argued that in this

appeal as well as in CGvil Appeal No.4281 and 4282 of 2007

the Rule providing for paynent of interest would itself be ultra
vires inasmuch as Section 3A of the Act does not itself provide
for the paynent of interest. He argued that despite the fact that

this point was not raised before any of the authorities bel ow he

ought to be allowed to raise it for the first tine in this Court not

only as it is a pure question of |aw but al so because, according
to him this Court has held that rules which are ultra vires ought
to be ignored by the courts even if there is no substantive

chal l enge to them

27. Shri Radhakri shnan, |earned senior advocate appearing

for the revenue, strongly contradicts this position and has
vehenmently argued that since this issue was never raised

before the authorities below, this Court should not allow the
appellant to raise it at this belated stage. He further subnitted
that in any case it would not be necessary for the statute to
provide for interest and it is good enough that subordinate
legislation in the nature of a rule could do so. Inasnmuch as
these cases relate to interest and penalty | eviable under certain
provi sions of the Central Excise Rules, it may be necessary to

set out the said provisions. They read as foll ows:

"RULE 96Z0. Procedure to be followed by the

manuf acturer of ingots and billets.

(3). ...

Provi ded al so that where a manufacturer fails to pay
the whol e of the anmount payable for any nonth by
the 15th day or the last day of such nonth, as the
case may be, he shall be liable to,-

(i) Pay the outstanding amount of duty along with
interest thereon at the rate of eighteen per cent. per
annum cal cul ated for the period fromthe 16 th day of
such nmonth or the 1st day of next nonth, as the

case may be, till the date of actual paynent of the
out st andi ng anount; and

(ii) A penalty equal to such outstandi ng anpbunt of
duty or five thousand rupees, whichever is greater."

RULE 96ZP. Procedure to be followed by the
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manuf acturer of hot rolled products.

(3).......

Provi ded al so that where a manufacturer fails to pay
t he whol e of anmount of duty payable for any nonth

by the 10th day of such nonth, he shall be liable to

pay, -

(i) The out standi ng anount of duty along with
interest thereon at the rate of eighteen per cent. per
annum cal cul ated for the period fromthe 11th day of
such nmonth till the date of actual paynent of the

out st andi ng anount; and

(ii) A penalty equal to the anount of duty
outstanding fromhimat the end of such nonth or

five thousand rupees, whichever is greater

Rul e 96ZQ Procedure to be foll owed by the

i ndependent processor of textile fabrics.

(5) If an independent processor fails to pay the
anount of duty or any part thereof by the date
specified in sub-rule (3), he shall be liable to,-

(i) Pay the outstanding amount of duty along with
interest at the rate of thirty-six per cent per annum
cal cul ated for the outstanding period on the

out st andi ng anount; and

(ii) A penalty equal to an anobunt of duty

outstanding fromhimor rupees five thousand,

whi chever is greater."

28. Shri Aggarwal in order to buttress his subm ssion that he
ought to be allowed to raise a pure question of |aw going to the
very jurisdiction to levy interest cited before us the judgnment in
Bharti dasan University and Another v. All-India Council for
Techni cal Education, 2001 (8) SCC 676, and in particular

paragraph 14 thereof which reads as follow -

"The fact that the Regul ati ons may have the force of
| aw or when made have to be laid down before the
| egi sl ature concerned do not confer any nore

sanctity or imunity as though they are statutory
provi sions thensel ves. Consequently, when the

power to make Regul ations are confined to certain
limts and nade to flowin a well defined canal wthin
sti pul at ed banks, those actually nmade or shown and
found to be not nade within its confines but outside
them the Courts are bound to ignore them when

the question of their enforcenent arise and the

mere fact that there was no specific relief sought for
to strike down or declare themultra vires
particularly when the party in sufferance is a
Respondent to the lis or proceedi ngs cannot confer

any further sanctity or authority and validity which it
is shown and found to obviously and patently lack. It
woul d, therefore, be a nyth to state that

Regul ati ons nmade under Section 23 of the Act have
"Constitutional" and | egal status, even unmi ndful of
the fact that anyone or nore of themare found to be
not consistent with specific provisions of the Act



29.

itself. Thus, the Regulations in question, which the
Al CTE coul d not have made so as to bind

uni versities/UGC within the confines of the powers
conferred upon it, cannot be enforced agai nst or
bind an University in the matter of any necessity to
seek prior approval to conmence a new depart nent

or course and programe in technical education in
any university or any of its departnents and
constituent institutions.”

It woul d be seen that Shri Aggarwal is on firm ground

because this Court has specifically stated that rules or

regul ati ons which are in the nature of subordinate |egislation

which are ultra vires are bound to be ignored by the courts

when the question of their enforcenent arises and the nere
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fact that there is no specific relief sought for to strike down or

declare themultra vires would not stand in the court’s way of

not enforcing them W also fee

that since this is a question of

the very jurisdiction to levy interest and is otherw se covered by

a Constitution Bench decision of this Court, it would be a

travesty of justice if we would not to allow Shri Aggarwal

make this submn ssion

30.

On nerits, the matter is no |l onger res integra.

Constitution Bench decision of this Court in WS Sugars v.

Governnent of A P., 1999 (4) SCC 192, has held, follow ng

two earlier judgnents of this Court, as follows:-

31.

wi | |

"This Court in India Carbon Ltd. v. State of
Assam [ (1997) 6 SCC 479] has held, after anal ysing
the Constitution Bench judgnent in J.K Synthetics
Ltd. v. CTO[(1994) 4 SCC 276] that interest can be
| evied and charged on del ayed paynent of tax only

if the statute that |evies and charges the tax nmkes
a substantive provision in this behalf. There being
no substantive provision in the Act for the | evy of
interest on arrears of tax that applied to purchases
of sugarcane nmade subsequent to the date of
comrencenent of the anmending Act, no interest
thereon could be so levied, based on the application
of the said Rule 45 or otherw se."

to

Appl ying the Constitution Bench decision stated above,

have to be declared that since Section 3A which provides

it

for a separate schene for availing facilities under a compound
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| evy schenme does not itself provide for the |evying of interest,
Rul es 96 ZO, 96 ZP and 96 ZQ cannot do so and therefore on

this ground the appellant in Shree Bhagwati Steel Rolling MIIs
has to succeed. On this ground al one therefore the inmpugned
judgnent is set aside. That none of the other provisions of the
Central Excise Act can conme to the aid of the Revenue in cases
Iike these has been laid down by this Court in Hans Stee

Rolling MII v. CCE, (2011) 3 SCC 748 as foll ows:

"13. On going through the records it is clearly
established that the appellants are availing the
facilities under the conpound | evy schene, which
they thensel ves opted for and filed declarations
furni shing details about the annual capacity of
production and duty payabl e on such capacity of
production. It has to be taken into consideration that
t he conpounded | evy schene for collection of duty
based on annual capacity of production under
Section 3 of the Act and the 1997 Rules is a
separate schene fromthe nornmal schene for
collection of Central excise duty on goods

manuf actured in the country. Under the sane, Rule
96- ZP of the Central Excise Rules stipulate the

met hod of paynment and Rul e 96-ZP cont ai ns

detail ed provision regarding tinme and manner of
paynent and it al so contains provisions relating to

29

paynment of interest and penalty in event of delay in

payment or non-paynent of dues. Thus, this is a

conpr ehensi ve schene in itself and genera

provisions in the Act and the Rules are excluded."

(at page 751)
32. We now conme to the other appeals which concern
thenselves with penalties that are |eviable under Rules 96 ZQ
96 ZP and 96 ZQ Since the lead judgnment is a detailed
judgnent by a Division Bench of the Gujarat High Court
reported in Krishna Processors v. Union of India, 2012 (280)
ELT 186 (Guj.) and followed by other High Courts, we will refer
only to this decision
33. On the facts before the Gujarat High Court, there were
three civil appl i cations each of whi ch chal | enged t he

constitutional validity of the aforesaid rules insofar as they
prescribed the inposition of a penalty equal to the anmount of

duty outstanding without any discretion to reduce the sane



dependi ng upon the tinme taken to deposit the duty. The Qujarat
H gh Court struck down the aforesaid Rules on the basis that
not only were they ultra vires the Act but they were arbitrary and
unreasonabl e and therefore violative of Articles 14 and 19(1)(g)
of the Constitution

30
34. Shri Radhakri shnan, | earned senior advocate appearing
on behal f of the revenue found it extrenely difficult to argue that
the aforesaid judgnment was wong. He therefore asked us to
limt the effect of the judgnent when it further held that after
omi ssion of the aforesaid Rules with effect from1.3.2001 no
proceedi ngs coul d have been initiated thereunder. In this
submi ssion he is correct for the sinple reason that the Qujarat
Hi gh Court followed Rayala Corporation in holding that

"om ssions” would not amount to "repeal s", which this Court

has now clarified is not the correct |egal position

35. However, insofar the reasoning of the High Court is
concerned on the aspects stated herei nabove, we find that on

all three counts it is unexceptionable. First and forenpst, a
del ay of even one day woul d strai ghtaway, w thout nore, attract

a penalty of an equival ent anount of duty, which nmay be in

crores of rupees. It is clear that as has been held by this Court,
penalty i nposabl e under the aforesaid three Rules is inflexible
and nandatory in nature. The High Court is, therefore, correct

in saying that an assessee who pays the del ayed anount of

duty after 100 days is to be on the sanme footing as an
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assessee who pays the duty only after one day’'s delay and that

therefore such rule treats unequals as equals and woul d,

therefore, violate Article 14 of the Constitution of India. It is also
correct in saying that there may be circunstances of force

maj eure which may prevent a bonafi de assessee from paying

the duty in tinme, and on certain given factual circunstances,

despite there being no fault on the part of the assessee in

maki ng the deposit of duty in time, a nmandatory penalty of an

equi val ent anount of duty would be conpul sorily |eviable and



recoverabl e from such assessee. This woul d be extrenely
arbitrary and violative of Article 14 for this reason as well.
Further, we agree with the High Court in stating that this would
al so be violative of the appellant’s fundanmental rights under
Article 19(1)(g) and would not be saved by Article 19(6), being
an unreasonable restriction on the right to carry on trade or
busi ness. Clearly the levy of penalty in these cases of a
mandat ory nature for even one day’s delay, which nmay be

beyond the control of the assessee, would be arbitrary and
excessive. In such circunstances, this Court has held in M.

Faruk v. State of MP., 1970(1) SCR 156:

"The Court nust in considering the validity of the

i mpugned | aw i nposing a prohibition on the carrying
on of a business or profession, attenpt an

eval uation of its direct and i nmedi ate inpact upon
the fundanental rights of the citizens affected
thereby and the | arger public interest sought to be
ensured in the Iight of the object sought to be

achi eved, the necessity to restrict the citizen' s
freedom the inherent pernicious nature of the act
prohibited or its capacity or tendency to be harnfu
to the general public, the possibility of achieving the
object by inposing a less drastic restraint, and in
the absence of exceptional situations such as the
preval ence of a state of energency-national or

| ocal -or the necessity to maintain essential supplies,
or the necessity to stop activities inherently
dangerous, the existence of a nmachinery to satisfy
the adninistrative authority that no case for

i mposing the restriction is nade out or that a |less
drastic restriction may ensure the object intended to
be achieved." (at page 161)

36. The direct and i mredi ate i npact upon the fundamental

right of the citizen is that he is exposed to a huge liability by
way of penalty for reasons which may in given circunstances

be beyond his control and/or for delay which may be ninimal.

The possibility of achieving the object of deterrence in such
cases can be achieved by inposing a less drastic restraint. In
poi nt of fact when we contrast these provisions with Section 37
of the Act, it becones clear how arbitrary and excessive they
are.

37. Section 37(3) and 37(4) of the Central Excise Act reads

as follows: -
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"Section 37. Power of Central Governnent to nmake
rules. --

(3) I'n nmaking rules under this section, the Centra
Government nmay provi de that any person

committing a breach of any rule shall, where no

other penalty is provided by this Act, be liable to a
penalty not exceeding five thousand rupees.

(4) Notwithstanding anyt hi ng cont ai ned in
sub-section (3), and without prejudice to the

provi sions of section 9, in making rules under this
section, the Central CGovernnent may provide that if
any anufacturer, producer or licensee of a

war ehouse - -

(a) renoves any excisable goods in contravention of
the provisions of any such rule, or

(b) does not account for all such goods
manuf act ured, produced or stored by him or

(c) engages in the manufacture, production or
storage of such goods without having applied for the
registration required under section 6, or

(d) contravenes the provisions of any such rule with
intent to evade paynment of duty,

then, all such goods shall be liable to confiscation
and the manufacturer, producer or |licensee shall be
liable to a penalty not exceeding the duty |eviable
on such goods or ten thousand rupees, whichever is
greater;"

38. Under Section 37(3), the statute itself provides in al

cases where no other penalty is provided by the Act that a
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penalty not exceeding Rs.5,000/- alone can be | evied.

Sub- Section(4) is even nore telling. Even in cases where there
is a clandestine renoval of excisable goods, and cases where
the assessee intends to evade paynent of duty, the assessee is
liable to a penalty not exceeding the duty |eviable on such
goods or Rs. 10,000/- whichever is greater. It will be noticed
that the Act is very circumspect in laying down penalty

provi si ons. Penal ties in given circunstances extend only to
Rs. 5,000/ - and Rs. 10, 000/- which are small anounts. Further,
even where clandestine renoval and intent to evade duty are
present, yet the authorities are given a discretion to levy a
penal ty higher than Rs.10,000/- but not exceeding the duty

|l eviable. In a given case, therefore, even where there is wllful
intent to evade duty and the duty anobunt cones to say a crore

of rupees, the authorities can in the facts and circunstances of



a given case, levy a penalty of say Rs. 25,00, 000/- or

Rs. 50, 00, 000/-. This being the position, it is clear that when
contrasted with the provisions of the Central Excise Act itself,
the penalty provisions contained in Rules 96Z0, 96 ZP and 96

ZQ are both arbitrary and excessive.

39. A penalty can only be levied by authority of statutory |aw,
and Section 37 of the Act, as has been extracted above does

not expressly authorize the Governnent to | evy penalty higher
than Rs.5,000/-. This further shows that inposition of a

mandat ory penalty equal to the anmount of duty not being by
statute woul d itself make rules 96Z0O 96 ZP and 96 ZQ wit hout
authority of law. W, therefore, uphold the contention of the
assessees in all these cases and strike down rules 96Z0 96

ZP and 96 ZQ insofar as they inpose a nandatory penalty

equi val ent to the anobunt of duty on the ground that these

provisions are violative of Article 14, 19(1)(g) and are ultra vires

the Central Excise Act.

40. It nowremains to deal with SLP(civil) No.22134 of 2000,
(APS Associ ates v. Conmi ssioner of Central Excise). In this
SLP, the Punjab and Haryana Hi gh Court has passed a

j udgnent on 20.5.2008 in which it construed Rule 3(2) of the

I nducti on Furnace Annual Capacity Deternination Rules, 1997

The said Rule is set out hereinbel ow -

"3. The annual capacity of production referred
toin Rule 2 shall be determned in the foll ow ng
manner, nanely : -

The Conmi ssioner of Central Excise (hereinafter
referred to as the Comm ssioner) shall call for an
aut henti cated copy of the manufacturer’s invoice or
trader’s invoice, who have supplied or installed the
furnace or crucible to the induction furnace unit, and
ascertain the total capacity of the furnaces
installed in the factory on the basis of such invoice
or docunent;

(1) If the invoice or docunment referred to in

sub rule (1) is not available for any reason with

t he manufacturer then the Comm ssioner shal

ascertain the capacity of the furnaces installed in
the induction furnace unit on the basis of the
capacity of conparable furnaces installed in any
other factory in respect of which the
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manuf acturer’s invoice or other docunent indicating
the capacity of the furnace is available or, if not so
possi bl e, on the basis of any other material as

may be relevant for this purpose. The

Conmi ssioner may, if he so desires, consult any
technical authority for this purpose;"

41. On the facts in this case, the assessee nmade a

declaration dated 9.9.1997 that they will pay |unp sumduty on
the basis that their induction furnace has a capacity of only 3.2
metric tons. As they were unable to trace out the original bill
they worked out their capacity on the basis of a Chartered

Engi neer’'s Certificate dated 7.9.1997 which stated as foll ows: -

"REF. : Js CH/ 97 DATED 07. 09. 97
197

TO VHOM | T MAY CONCERN

On the request of Ms. A P.S. ASSOCI ATES PVT

LIMTED, | visited their works at D 133, Phase V. Foca

Poi nt. Ludhi ana for inspection of the | NDUCTI ON

FURNACE and assessing the capacity thereof.

The party has ONE FURNACE of foll ow ng

specifications: -

MAKE GEC CAPACI TY 3200

KG 1600 KW 1200 V.

Whi | e assessing the capacity of a FURNACE for a

particular heat. It nay please be noted that besides
crucible size, other factors affecting the capacity are as
fol | ows:

I ncom ng Power to the crucible fromthe Power Pack
System of the FURNACE and its quality.

Power fed to the crucible fromthe Power Pack System of
the FURNACE and its quality.

Quality/M x of Scrap.

Lining quality and its thickness.

The heatwi se capacity may vary for a crucible out over a
gi ven period of tinme, the average output/Capacity shal
remai n al nost sane.

However, in this case, it nmay please be noted that at
present, this unit has a sanctioned | oad of 1680 KVA

(Phot ocopy encl osed) resulting in a |oad of 1428 KW that
can be utilized by the unit. After allowing for an Aux. |oad
of approximately 125 KW the |load available for nelting
shal | be approximtely 1300 KW As such, the unit shal

not be able to utilize the full capacity of the furnace i.e.
1600 KwW "

42, The said declaration and Chartered Engi neer Certificate

have not been accepted by the authorities below, and the High

Court rejected it on the footing that Rule 3(2) of the aforesaid
Rules did not, in terns, refer to the sanctioned |oad of electrica

units, and therefore this could not be taken into account for the
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pur pose of ascertaining the capacity of the furnaces installed in
the induction furnace unit. We find that the Karnataka Hi gh

Court Bhuwal ka Steel Industries Ltd. v. Union O India

2003(159) ELT 147 (Kar.), after quoting the aforesaid Rule, held

as follows: -
"11. Section 3-A of the Central Excise Act provides
for a power to change the excise duty on the basis
of capacity of production in respect of the notified
goods. This has been introduced with a viewto
saf equard the interest of Revenue and to arrest
evasion of duty. Sub-section (2) of Section 3-A
provides for framng of Rules in the matter of
determ nati on of the annual capacity. It specifically
provides for taking into consideration such factor or
factors relevant for annual capacity of production of
the factory in which goods are produced. Therefore,
rel evant factor |ike power factor is not alien for
determ nati on of annual production capacity in
terns of Section 3-A of the Act. At this stage it is to
be noticed that the fornula provided in Rule 3 of the
I nducti on Furnace Annual Capacity Determination
Rul es provides for three contingencies. The first
contingency is the determ nation on the basis of
aut henti cated copy of the manufacturers invoice or
traders invoi ce who have supplied or installed the
furnace. The second contingency is that in the
absence of the invoice docunment being available for
any reason with the manufacturer that the
Conmi ssioner is to ascertain the capacity on the
basis of the capacity of the conparable furnaces

available in sinmlar industry. The third contingency is
determi nation of the annual capacity of production

of ingots by forrmula. The forrmula is ACP = TCF W

3200. ACP is nothing but the annual capacity of
production of the factory. TCF is also again referred
to the total capacity. Therefore, capacity plays a vita
role in terns of levy of excess duty.

12. In the case on hand, the petitioner has sought
for an option that the annual capacity is to be
deternmined on pro rata basis in terns of Rule
96-ZQ(3) of the Rules. Petitioner has produced
sufficient material with regard to power factor being
a relevant one. As | nmentioned earlier, it is not the
case of the respondents that power factor is not a
rel evant factor in ternms of the endorsenent.

Hel pl essness is the answer given in the

endorsenent. There is no prohibition under the

rules for taking into consideration the power factor
for determi nation of the annual capacity. So |ong as
the power factor is not said to be irrelevant factor,
that factor has to go into the process of
determination in terns of Section 3-Aread with the
Rul es."

43. We are in broad agreenent with the Karnataka High
Court viewas it is clear that the |load capacity of an induction

furnace unit is certainly relevant nmaterial referred to in Rule 3(2)

to determ ne the capacity of the furnace installed. It is obvious



that it is not necessary to state such load capacity in ternms for it

to be included in Rule 3(2). Agreeing therefore with the

Karnat aka Hi gh Court’s view we set aside the judgnent of the

Punj ab and Haryana Hi gh Court and declare that a Chartered

Engi neer Certificate dealing with the sanctioned el ectrical |oad
for a furnace is a relevant consideration which can be | ooked at
in the absence of other factors nmentioned in Rule 3. Thi s

appeal is disposed of accordingly.

44, Concl usi on

We have declared in this judgnent that the interest and
penal ty provisions under the Rules 9670, ZP, and ZQ of the
Central Excise Rules, 1994 are invalid for the reasons assigned
in the judgnment. Accordingly, the appeals filed by the Revenue
are dismssed and the appeals filed by the assessees are
all owed to the extent indicated above. It may be noted that in
an appeal froma judgnment of the Allahabad Hi gh Court dated
8.11.2012 in SLP (C No. 9796/2013, it has been held that the
| evy of penalty under the aforesaid provisions is nmandatory in
character. In view of what has been held by us today, this

appeal will also have to be allowed in the same terns as the

ot her assessees’ appeal s which have been allowed. Al the

af oresai d appeal s are di sposed of accordingly.

New Del hi ; (R F. Nariman)
Novenber 24, 2015.
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