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Petition(s) for Special Leave to Appeal (Civil) No(s).8944/2010

(From the judgenent and order dated 25/01/2010 in CA No. 4871/2008
in FA No. 2185/2005 of The H GH COURT OF BOVBAY)

KALPATARU (| NDO SAI GAON) CON. PVT. LTD. Petitioner(s)
VERSUS
BHAGMN L. AHUJA AND ORS. Respondent ( s)

(Wth prayer for interimrelief)
Dat e: 25/08/2010 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTICE G S. SI NGHVI
HON BLE MR JUSTI CE ASOK KUVAR GANGULY

. Shyam Di van, Sr. Adv.
.I'ndu Mal hotra, Sr.Adv.

. Robi n Jai si nghani a, Adv.
. Rohit Bhat, Adv.

.Nar Hari Singh, Adv.

Vi kas Meht a, Adv.

For Petitioner(s)

. C. A . Sundaram Sr. Adv.
Bi nu Tant a, Adv.

For Respondent (s)
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UPON hearing counsel the Court made the follow ng
ORDER

Thi s petition is directed agai nst or der dat ed
25.1. 2010 passed by the |l earned Single Judge of the
Bonbay Hi gh Court in C A No.4871 of 2008 in F. A
No. 2185 of 2005 wher eby t he petitioner herein was
directed not to create third party right over shop
Nos.1 to 5, 7 and 8, which are adjoining to portion
marked in red colour in the plan sanctioned by Minbai

Muni ci pal Cor poration in relation to t he property
2

which is subject matter of the first appeal.

On 16. 4. 2010, this Court directed Pri nci pal
Judge, City Civil Court, Bonbay to depute an officer
of t he r ank of Gvil Judge (Seni or Di vi si on), to
i nspect the site/area where di sputed shops are said to
have been constructed and send a report to this Court.

Anot her or der to t he same ef f ect was passed on



12. 7. 2010.

On 16. 8. 2010, t he Court passed t he foll owi ng

order:

"Heard | earned counsel for the parties.

At t he fag end of t he argunent s,
M .R F. Nariman, |earned senior counsel appearing
for the petitioner very fairly stated that in view
of report dated 28.06.2010 sent by Metropolitan
Magi strate, Court No.61, Kurla (Mnbai), this
Court may direct that the space nmeant for shop
Nos. 1 to 3 be kept vacant and no third party
rights shall be created till the disposal of
appeal by the Hi gh Court.

Fi nding that the statenment nmade by the

| ear ned counsel was very fair, we started
dictating the order but before we could conplete
t he order, M . Vi kas Meht a, | ear ned counse

assisting M. Nariman first stated that a tenant is
occupyi ng the space earnmarked for shop Nos.1 to 3.
He then changed his statenent and gave out that
sonebody is unauthorisedly occupying that portion
The third statenment nmade by the | earned counse

was that the shop is occupied by the tenant.

In order to clear the confusion, we direct
that an affidavit be filed on behalf of the
petitioner whether or not any person has been
i nducted as a tenant in the open space identified
in t he chart pr epar ed by t he Met ropol i tan
Magi strate which is avail abl e at page No. 251 of
t he paper book. If the tenant has been inducted,
the date of induction along with the docunents by
whi ch the tenancy was created should be filed
along with the affidavit. The needful be done
within a period of seven days.

Li st the case on 25.08.2010."

In the purported conmpliance of the direction given by
the Court, an affidavit has been filed on behalf of the

petitioner by Shri Shanti Lal Bohra who has clai ned hinself

to be Seni or Vi ce Pr esi dent (Sal es) of t he petitioner
or gani sati on.

We have gone through the affidavit dated 18.08.2010 of
Shri Shant i Lal Bohr a and annexed docunent s and are
convi nced t hat i nst ead of compl yi ng with t he direction
given by this Court, the deponent has tried to give an
al t oget her new twi st to t he entire controversy. The
avernent s cont ai ned in t he af fidavit suggests t hat
di fferent persons are occupyi ng t he area meant for t he
shops to be constructed by the petitioner. However, it is
not cl ear whet her t hey are occupyi ng t he prem ses as



tenants of t he petitioner or ot herw se. The
further shows that sone other litigation is also pending in
relation to t he shops in guesti on. | f
i ncor por at ed in t he af fidavit are correct,
hesitation to observe that the petitioner had not disclosed
full facts to the advocates appearing before this Court.
Ther ef ore, t he af fidavit of Shri Shant i La
rej ected.

We have considered the matter dehors the affidavit of
Shri Shanti Lal Bohra and are convinced that the directions

given by the learned Single Judge are just and proper and

t he i npugned order does not suffer from any patent |ega
infirmty warranting interference under Article 136 of the
Consti tution.

The special |eave petition is accordingly disn ssed.

( Satish K Yadav ) ( Phoolan Wati Arora )
Court Master Court Master
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