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(Wth appln(s) for bring on record subsequent event and perm ssion
to file additional docunments and office report)

W TH
CONMT. PET. (C) No. 62/2007 In C. A No. 1388/2007
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Ms. Bi na Madhavan, Adv.
Reason:
M Shivendra Si ngh, Adv.
Ms. Lawer S Knit & Co , Adv.
UPON hearing the counsel the Court nade the follow ng

ORDER

ClVIL APPEAL NO 1388 & 3389 of 2007
The appeal s stand disposed of in terns of signed

order.



CONTEMPT PETI TI ON NO. 62 CF 2007 I'N Gl VIL APPEAL
NO. 1388 OF 2007

The cont enpt petition is cl osed in terns of
si gned order.

(Neet a) (Usha Shar )
Sr. P.A COURT MASTER
(Signed order is placed on the file)

I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 1388 COF 2007

M S. SHUBHAM ENTERPRI SES Appel | ant (s)
VERSUS
K. SRI Nl VAS RAO & ORS. Respondent ( s)

W TH

CONTEMPT PETI TION NO. 62 OF 2007 IN CIVIL APPEAL NO 1388 OF 2007

W TH

ClVIL APPEAL NO. 3389 COF 2007

ORDER

These appeal s have been preferred by appel |l ants agai nst conmon
j udgnent and order dated 17th January, 2007 passed by the High
Court of Judi cature of Andhr a Pradesh at Hyder abad in Wit
Petition No.966 of 2006. By the inpugned judgnment, the Hi gh Court
decl ared that the auction held by respondent no.4 on 18 th Cctober
2005 and t he sal e certificate i ssued in favour of
appel | ant - Shubham Enterprises are nullity and quashed the auction
sal e and sale certificate. Respondent no.2-Induslnd Bank Ltd. and
respondent no.4, were allowed to initiate proceedings for recovery
of t he dues passed by t he Pr esi di ng O ficer, Debt Recovery
Tri bunal , Hyder abad.

The appel | ants have chal | enged the inpugned judgnent mainly

on the ground of existence of alternative renedy under Rule 60 or

2

61 of the 2nd Schedul e of | ncone Tax Act, 1961. Rel i ance was



pl aced on this Court’s decisions in ‘United Bank of India Vs.

Sat yawat i Tondon & O hers’, reported in 2010 (8) SCC
110,

Kanai yal al Lal chand Sachdev & Others Vs. State of Maharashtra &

O hers reported in 2011 (2) SCC 782 and Gener al Manager, Sri
Si ddeshwara Cooperative Bank Ltd. & Another Vs. |lkbal & Others

reported in 2013 (10) SCC 83.

Lear ned counsel appearing for the respondents submits that the

Hi gh court has power under Article 226 to deci de t he di spu
te

ari sing out of Recovery of Debt s due to Banks and Fi nanci a
I

Institutions Act, 1993. He further subnits t hat i f

t he

respondents-wit petitioners are allowed to deposit only principa
anount then they are ready to nove an appeal under Rule 61 of 2 nd
Schedul e of the Income Tax Act, 1961

On hearing the | earned counsel for the parties and in view of
deci sions rendered by this Court in ‘United Bank of India' (supra),

‘ Kanai yal al Lal chand Sachdev & O hers’ (Supra) and ‘ Gener
a

Manager, Sri Siddeshwara Cooperative Bank td. & Another’ (supra),
we are of the view that the Hi gh Court instead of entertaining the
wit petition under Article 226 should have all owed the respondent
no.1l-wit petitioner to nove before the certificate officer under
Rule 60 or 61 of the 2nd Schedul e of |ncone Tax Act, 1961

When there is a di sput ed question of fact and t he p
arty

challenging the sale is required to deposit pre-requisite anount
for setting aside the sale, the aggrieved person should have been

asked to adhere to the provision of |aw under which it is

mandatory to deposit the pre-requisite anmount.

For the reasons aforesaid, we set aside the inpugned order
17t h January, 2007 passed by the Hi gh Court of Judicature of Andhra
Pradesh at Hyderabad in Wit Petition No.966 of 2006 and wi t hout
expressing opinion on nerit, allow the aggrieved person including

the respondents-wit petitioners to file application under Rule 61



of 2nd Schedul e of the Income Tax Act, 1961. It will be al so open
to nove before the Debt Recovery Tribunal under Section 30 of the
DRT. Act, if such application is maintainable

As the period of linmtation has already been crossed, we
all ow the respondents-writ petitioners to file such application
within four weeks with 50% of the certificate anmount including
i nterest. In such a case the conpetent authority will decide the
same on nerit without conpelling the respondents to deposit the
total anount.

The appeal s stand di sposed of with aforesaid observations.

CONTEMPT PETI TION NO. 62 OF 2007 IN CIVIL APPEAL NO 1388 OF 2007

In view of the orders passed in the appeals aforesaid, the

contenpt petition does not survive, it is closed.

( SUDHANSU JYOTI MJKHOPADHAYA)

( PRAFULLA CHANDRA PANT)
NEW DELHI ;
AUGUST 27, 2014



