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I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

REVI EW PETI TION (C) NO 353 OF 2003

ClVIL APPEAL NO. 8501 COF 2002

I NDI AN CHARCE CHROME LTD. & ANR ... PETI TI ONERS

VERSUS

UNION OF I NDI A & ORS.

RESPONDENTS



[Wth R P. (O Nos. 469/ 03 & 741/ 03 in T.C No. 9/ 02, R P. (O Nos. 354/ 03
in

C. A No. 8502/02 & 401/03 in C. A No. 8501/02]

ORDER

Y. K. SABHARWAL, J

Cvil Appeal Nos. 8501 and 8502 of 2002 and Transferred case No.
9 of 2002

were decided by this Court in terns of judgnent dated 17th Decenber, 2002.
The civil

appeals had been filed agai nst the decision of Oissa Hi gh Court dated 18th
May, 2001

reported in [AIR 2002 Orissa 45]. The transferred case was a wit petition filed in Delhi

H gh Court that had been transferred to this Court. The civil appeals and the wit petition

wer e di sm ssed.

In these petitions seeking review of the aforesaid judgnent, the limted point for

consi deration at this st age is whet her t he review petitions deserve to be
adm tted and

consequently the civil appeals and the transferred case deserve to be reheard or not. For

considering this limted point, it is not necessary to note facts in detail, the sanme havin
g

been noted in the judgment under review reported in Indian Charge Chrone Ltd. & Anr.

v. Union of India & Os. [(2003) 2 SCC 533].

Facts in brief relevant for deciding the limted point are that the State of Ois
sa

made reconmmendation dated 28th January, 1999 seeking the approval of the Governnent of



I ndia under Secti on 5(1) of t he M nes and M neral s (Regul ati on and Devel op
ment ) Act ,

1957 (for short, ‘the Act’) in respect of 84.881 hectares of |land, bearing chromte in Village

Kal arangi ata, Kaliapani in Sukinda tehsil of Jajpur district, Oissa in favour of Ms. Nava

Bhar at Ferro Al'l oys Ltd. (for short, ‘ Nava Bharat'). The sai d r ecomrenda
tion was

chal | enged before the Orissa High Court by the review petitioner Ms. Indian Chrone Ltd.

The wit petition was disnissed by the HHgh Court in terms of judgnent dated 18th My,

2001.

After the decision of the High Court, the Central Government by its letter dated

27th June, 2001, upon consi derati on of t he recomendat i on dat ed 28t h January
, 1999

pointed out to the State Governnent the followi ng two deficiencies

"(i) The recomended area is not free for grant and, therefore,
bef ore consi dering this area for gr ant of m ner al concessi on,
rel axati on from the provi si ons of Rul e 59(1) of M nera
Concession Rules, 1960 (hereinafter referred to as the "Rules") is

required under Rule 59(2) of the Rules. The State Governnent

was required to recormend to the Central Government that while

considering the proposal dated 28-1-1999 the provisions of Rule

59(1) may be relaxed by the Central Governnment in the interest of

m neral devel opnent.

(ii) Admttedly the applicant NBFAL is not the sole or the first

applicant. for the area under consideration and hence if the

State Governnent wants to assign priority to this applicant, the

powers under S. 11(5) of the MVDR Act, 1957 (hereinafter

referred to as the "Act") are required to be invoked. It may be

noted that prior to 20-12-1999, the provision relating to

granting priority to a |later applicant was covered under S. 11(4)

of the Act which after Decermber, 1999 anendment has been

rechristened with nodification as S. 11(5) of the Act."



The State CGovernnent was asked to clarify/take action on the foll owing issues

"(a) Wiether the State Governnment reconmends that provisions

of rule 59(1) of the Rules be relaxed by the Central Governnent

under rule 59(2) of t he Rul es in t he i nst ant case. | f yes
, t he

reasons t her ef or may be clearly speci fied by t he State

Gover nnent ;

(b) whet her t he State Gover nnent r ecommends t hat t he

provi sions under S. 11(5) of the Act (Prior to Decenber, 1999 S

11(4) of the Act) be invoked in the instant case and if yes,
t he

reasons t her ef or in t he i nterest of m neral devel opnent may be

speci fi ed and;

(c) if the answers to the first two queries are in the affirmative

when the State Governnent may quickly get the chrone ore

requi renent of NBFAL assessed by the "New Committee" and

the views of the Committee with the recommendati ons of the

State CGovernnent thereon may be sent for consideration by the

Central Government by 16th July, 2001, so that a decision on

the recomrendati on may be taken by the Central Governnent

in the tinme period prescribed by the Hi gh Court of Oissa.”

The aforesaid letter was replied by an officer of the State Governnent on 30th

June, 2001.

The Central Government, in terms of its letter dated 9th July, 2001, on
consideration of letters dated 28th January, 1999 and 30th June, 2001, conveyed its
approval to the grant of the mining |l ease in favour of Nava Bharat under Section 5(1) by
i nvoki ng the provisions of Section 11(5) of the Act and relaxing the provisions of Rule 59
(1) of the Mneral Concessions Rules, 1960 and Rule 59(2) of the Rules and in

compliance with the judgnent of the Hi gh Court.

The approval dated 9th July, 2001 was challenged in the wit petition

af orenot ed which was transferred and decided by this Court along with the civil appeals.

When the matters were pending in this court, a note dated 25th August, 2001



was approved by the State Cabinet on 28th August, 2001 deciding to w thdraw

recomendati on dated 28th January, 1999. It was, inter alia, noted that clarification sent
on 30th June, 2001 was not valid since due approval of the conpetent authority specified
in the Rules of business of the State Governnent under Article 166 of the Constitution of

I ndia was not obtained. It was proposed to grant the entire bal ance area of 436 hectares

to Oissa Mning Corporation

Four questions that were framed by the majority judgnent for consideration are

"1. Whether the so-called reservation of the entire area for being

exploited by the Ori ssa M ni ng Corporation, puts an end to t he
right of the respondents and the appeal as well as the wit petition

coul d be disposed of on that ground ?

2. Wiether in fact there has been any rel axation of the provisions

of Rul e 59(1) by t he Central Gover nnent under Rul e 59(2) in

respect of t he area in question and if SO, once t he rel ax
ation

havi ng been granted, further any rel axati on when the question of

grant in favour of Nava Bharat cropped up ?

3. Was there really any reasons recor ded by t he State
Governnent in terns of Section 11(4) of the Act for treating the
application in the preferential manner ? and lastly

4. \Wet her the Judgnent of this Court since reported in (1999)

4 SCC 149 (1999 AIR SCW913 : AIR 1999 SC 1236), prevented

the State Government to take the case of any individua

appl i cant and considered the same on its own nerits, before

recei pt of the recommendation of the Conmittee, which had

been set up to find out the requirenments of the respective

claimants and submit the recommendation thereto ?"

Whi l e considering the third question, an order dated 14th January, 1999 said to
have been made by the Chief mnister was taken into consideration for rejecting the
contention of the petitioners that there were no special reasons in ternms of the
provi sions contained in sub-section (4) of Section 11 [now sub-section (5)] for grant of a

preferential right in favour of Nava Bharat.



Insofar as the wit petition challenging the approval dated 9th July, 2001
granted by the Central Governnent, it was noted that "we also do not find any infirmty
with the approval of the Central Government made, which is the subject matter of the
wit petition that had been filed in the Del hi Hi gh Court and which stands transferred to

this Court".

One of the contentions that had been raised on behalf of the petitioners at the
hearing of the appeals and the transferred case that the letter dated 30th June, 2001 was
not issued under the authority of the State Government and, thus, the approval of the
Central Government on the basis of an unauthorized clarification stood vitiated and
could not be sustained. That was also the stand of the State Government in the Cabinet

note dated 25th August, 2001 approved on 28th August, 2001

To support the contention that there are errors apparent on the face of the record,
we have been taken through the judgnment to show that the aforesaid contention was
urged. It appears clearly that the contention was nade but there has been onission to
consider it. The approval was inter, alia, based on the clarification given in the letter
dated 30th June, 2001. At this stage, the only question is as to an error apparent on face
of record having occurred in non-consideration of this nature of contention and not on
its nerit or denerit. The validity of the approval was in question in the transferred case
as also in the civil appeals wherein reliance was sought to be placed on the invalidity of

the approval as a subsequent event.

There is another error apparent, nanely, the reliance upon the aforenoted
order of the Chief Mnister dated 14th January, 1999 while dealing with the third
question and rejecting the contention about non-exi stence of special reasons in terns
of Section 11 (4) (or sub-section (5) now) w thout any opportunity to supply a copy of
the order dated 14th January, 1999, or to deal with it. It is not on record. So far even we
have had no opportunity to peruse it. It is also not referred to in the recommendati on of

the State CGovernnent dated 28th January, 1999.

It is true, as contended by |earned counsel opposing the adm ssion of the
review petitions that review petitions should not be lightly entertai ned and nere fact
that there were two views, one in terns of the nmajority and the other dissenting, cannot
be the basis for recalling the magjority judgnent and rehearing the matter, but that is not

the ground for the conclusion we have reached, as aforesaid, for admtting the review



petitions. W have found errors apparent on record, as noticed above, nanely:
1. Non- consi derati on of the contention regarding illegality
of the conmunication dated 30th June, 2001; and

2. Absence of opportunity to explain the order dated 14th

January, 1999.

These are mani fest errors which have crept up in the judgnment under review
resulting in grave miscarriage of justice. Accordingly, we adnit these petitions and recal
the judgnent dated 17th Decenber, 2002 and direct that the civil appeals and
transferred case be listed for hearing. W nmake it clear that observations nade in this
order are only for the purpose of deciding the limted aspect of adnission of the review

petitions.

[Y. K. Sabharwal ]

[ K. G Bal akri shnan]

[S.B. Sinha]

New Del hi

April 1, 2005



