*Q TEM NO. 104 COURT NO. 11 SECTI ON | VA

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
ClVIL APPEAL NQ(s). 571-572 OF 2003
KARI GONDA & ANR Appel lant (s)
VERSUS

STATE OF KARNATAKA & ORS. Respondent ( s)

Date: 16/03/2010 These Appeal s were called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE AFTAB ALAM
HON BLE MR, JUSTI CE SWATANTER KUVAR

For Appell ant(s) Naveen R. Nat h, Adv.

Lalit Mohini Bhat, Adv.
Amrita Sharmm, Adv.

Am ta Kal kal , Adv.

M
Vs
Vs

For Respondent (s) M. Naresh Kaushi k, Adv.
Vs
Ms Lalita Kaushik, Adv.
M.

Sanjay R Hegde , Adv

UPON hearing counsel the Court made the follow ng
ORDER

The appeals are allowed in ternms of the
si gned order.
(Neetu Khaj uria) (R K. Sharnma)

Sr.P. A Court Master

(Signed order is placed on the file.)
IN THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NOCS. 571-572 OF 2003
KARIGOWA & ANR. Appel | ants
VERSUS

STATE OF KARNATAKA & ORS. ... Respondent s



ORDER

These appeal s ari se from t he riva
occupancy rights raised by the appellants and respondent No. 3
in respect of the dry land neasuring 7 Acres 35 GQuntas in
Survey No. 246 of Hosa Agrahara that was a devadaya i nam | and
bel onging to Gowri Devaru Tenpl e.

Before the Land Reforns Tribunal, Mysore, apart from
t he State  of Kar nat aka who was t he r espondent
pr oceedi ng, there wer e t wo sets of cl ai mant s.
No. 3, who was adnmittedly the Archaka (Priest) of the tenple,
clained, as grantee of Inamland, the entire area of 7 Acres
35 Guntas of Survey No.246. On the other hand, appellant No.1
clained 4 Acres and appellant No.2 clained 3 Acres 35 Guntas
out of the total area of Survey No.246. Both the appellants

clainmed to be in cultivating possession of the |and under
respondent no. 3.

The Land Reforns Tribunal was a five nenber body and
in this case there was a division of opinion. Three of the
Tribunal’s menbers, that is, the mpjority, held that the
appel lants were entitled to have their nanes registered as
occupants of the land. One of the nmenbers was in favour of
r espondent No. 3, while the Chairman, who was the Speci al
Assi stant Conmi ssi oner, Land Reforns Tribunal, agreed with
the report of the Tehsildar and held that the disputed | and
shoul d be recorded in the nanme of the State CGovernnent. The
order of the Tribunal was penned by the Chairnman. Therefore,
it does not clearly indicate the reasons that weighed with
t he three nmenbers, who deci ded in favour of t he
appel I ant s. The Tribunal’'s order indeed took note of the
respective evidences |led by the two appell ants and respondent
No.3. It noted that according to the RTC, the disputed |Iand
was cultivated by respondent No.3 since the year 1971-1972
Further, for the previous years from 1964-1965 to 1969 to

1970, there was a nention of the two appellants being in

cl ai s for
to the
Respondent
t wo



cul tivating possession of the land. In the Pahani relating to
the year 1965-1966 in Colum 4, there was the nention of
r espondent No. 3, and t he t wo appel I ants as per sons
cultivating the land. (Pahani is part of the revenue records
and it nmentions the nane of the person in actual cultivating
possession of the |and).

In the end, the Chairman held that neither respondent

No.3 nor the two appellants were able to prove that they were
in cultivating possession of the disputed |and continuously

for twelve years before 1 July, 1970, the cut off date under
the Act. He, therefore, accepted the Tehsildar’s report and
held that the State of Karnataka had to be registered as
occupant of the disputed | and. However, as per the ngjority
view, appellants 1 & 2 were registered as the occupants of
the land and the claimapplication of respondent No.3 was
rej ected.
Agai nst the order of the Land Reforms Tribunal, the
State CGovernnent did not prefer any appeal but respondent
No.3 cane in appeal before the Land Ref or s Appel | ate
Aut hority, Mysor e. The Appel | ate Aut hority consi der ed t he
rival clains at length. It exam ned the revenue records and
the respective evidences produced by the two sides. On a
detail ed consideration of all the relevant materials, it came
to hold that all the materials produced by respondent No.3
pertained to the period subsequent to the cut off date, 1
July, 1970, and there was nothing to indicate that he was in
cul tivating possession of the |and on the cut off date and
i mediately prior to that date. On the other hand, the Pahan
records supported the claimof the two appellants and showed
themto be in actual cultivating possession of the land in
question on 1 July, 1970 and inmediately prior to that date,
t hough under respondent No.3 as Archaka of the tenple. On the
basis of the materials before it, the Appellate Authority
hel d in favour of t he appel I ants and by or der dat ed

January, 1988 di sm ssed the appeal of respondent No.3



Agai nst the order of the Land Reforns Appellate Authority,
respondent No. 3 preferred a Revision (LRRP 2264/1988) before
the H gh Court of Karnataka. In the first round, the Revision
was al l owed by order dated 10 July, 1995 passed ex-parte

agai nst the appellants (respondents 4 & 5 before the High
Court). The Hi gh Court order was eventually set aside by this
Court by Order dated 28 Novenber, 1997 passed in Civil Appea
No. 8411 of 1997 and the case was renmtted to the High Court
for passing a fresh order after hearing both the sides.

After remand, the Revision was once again allowed by

or der dat ed 30t h Mar ch, 2000, and unfortunately for t he
appel lants, for the second tinme their case went unrepresented

before the Hi gh Court. According to the appellants, no one

appeared on their behalf because the nane of their counse

was not printed in the daily cause list. They filed a Review

Petition before the High Court, but that too was dism ssed by

Order dated 25 July, 2000. Fromthe Review order, it appears

that it was not denied that the nane of the counsel who had

filed vakal at nanma on behal f of t he t wo appel I ants

(respondents 4 & 5 before the H gh Court) did not appear in
the daily cause list of 30 March, 2000. But the High Court
declined to review or recall its order on the ground that the
matter was first listed on 16 March and on that date it was
directed to cone up on 30 March, 2000. W think that was no
reason for not recalling or reviewi ng the ex-parte order, as
according to the appellants, the nane of their counsel was

not printed in the daily cause list even on 16 March, 2000,
and, therefore, they had no neans to know that the case was

fixed for 30 March, 2000. Ordinarily, we would have remtted
the matter on the ground that the Revision was heard and

all oned by the Hi gh Court ex-parte. But having regard to the
fact that it has now beconme a very old matter, we exani ned
the Hi gh Court’s decision on nerits and we are afraid we are
unabl e to sustain it on nerits either

As noted above, the Appellate Authority had exam ned



the revenue records and the respective evidences produced by

the two sides in great detail and had arrived at the finding

that on the cut off date and for a considerable period prior

to it, t he t wo appel I ants wer e in act ual cultivating
possession of the disputed |land. The Hi gh Court in exercise

of its revisional jurisdiction brushed aside the finding of

fact in a rather cavalier manner. The Hi gh Court noted the

fact that in the year 1970, the nanes of respondent Nos. 4

and 5 (the present appellants) occurred in the Pahani but

went on to observe that there was no nmaterial to show that

r espondent no. 3 was di spossessed and t he appel I ant s wer e
i nducted to cultivate the land. The High Court said it was

not known as to how their names canme to be entered in the

Pahani and in those circunstances, it was not possible to

accept the entries found in Pahani. In our view, the High

Court compl etely m sdi rect ed itself. The entries in t he
revenue records have presunptive val ue which could only be

rebutted on the basis of sonme cogent evidence. Furt her the

observation by the H gh Court that there was no material to
show t hat respondent no.3 was di spossessed and the appel |l ants

were inducted to cultivate the land shows that it conpletely
fail ed to appreci ate t he case of t he appel I ant s. The
appel I ant s did not have any i ndependent claim over t he
di sputed | and. They clainmed to be in cultivating possession
of the Iand under respondent no. 3 who was the Archaka of the
tenpl e.
On going through the order of the Appellate Authority,
we are satisfied that the Hi gh Court, exceeded its revisiona
jurisdiction in setting aside that order for the reasons,
what ever they are, as contained in a single brief paragraph 5
of its order. We are, therefore, constrained to interfere in
the matter. The order of the Hi gh Court com ng under appea
is, accordingly, set aside and the order of the Land Reforns
Appel l ate Authority is restored.

In the result, the appeals are allowed, but with no



order as to costs.

( SWATANTER KUVAR)

NEW DELHI ,
MARCH 16, 2010.



