I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 1114 OF 2013
(ARI SI NG QUT OF SPECI AL LEAVE PETITION (C) NO 13317 COF 2012)

AVECO ELECTRONI CS PVT. LTD. PETI TI ONER( s)
VERSUS

NEC | NDI A PRI VATE LTD. RESPONDENT( s)

O R D E R

Leave granted.

2. The Designate Judge while dealing with the Petition under
Section 11 of the Arbitration & Conciliation Act, 1996 (for short
"the Act") observed that on the basis of the affidavits and the
report of the CF.S. L., it was difficult for the court to conme to a
definite conclusion that the agreenent at Annexure P-1 produced by
the petitioner therein (present respondent) is a fabricated docunent.
In paragraph 6 of the inmpugned order, it was further observed as

fol | ows:
"It does appear fromthe report of the CFSL that the relevant
page of the agreenent produced by respondent (Annexure R-1)
whi ch contains O ause 16 has undergone changes. The question
remai ns whet her these changes were brought about by consent
between the parties or wunilaterally carried out by the
respondent. A conparison of the two clauses reveals that the

real change is in relation to the wording of Clause 16.3. It
i s understandable that the respondent being a distributor of
the petitioner operating in Hyder abad may have had

reservati ons about pursuing litigation with the petitioner at
a pl ace outside Hyderabad. Even in terns of Clause 16.3 of
the agreenment produced by the petitioner at Annexure P-1 the
parties were prepared to have the seal of arbitration anywhere
inlndia and not in Delhi in particular.”

3. The Designate Judge, despite having not been able to cone
to a definite conclusion about the conclusion as to whether their
exi sted an agreenent, appointed sole arbitrator to adjudicate the

di sputes between the parties including clains and counter-clains. A
seven Judge Bench of this Court by a najority judgnent in SBP & Co.
vs. Patel Engineering Ltd and anotherl, inter alia, held that the

Chi ef Justice has to decide whether the applicant has satisfied the



conditions for appointing an arbitrator under Section 11(6) of the
Act. For the purpose of taking a decision on these aspects, the
Chi ef Justice can either proceed on the basis of affidavits and the
docunents produced or take such evidence or get such evidence
recorded as may be necessary.

4. In light of the lawlaid down by this Court in SBP &
Conpanyl, we are of the view that the Designate Judge ought to have
come to a definite conclusion about the existence of agreenent on the
basis of affidavits and existing material or after taking such
evi dence or getting such evidence recorded before appointnent of the
arbitrator.

5. We, accordingly, set-aside the inpugned order dat ed
Novenber 30, 2011. Arbitration Petition No. 111 of 2010 - NEC India
Private Limted vs. Aveco Electronics Private Limted is restored to
the file of the H gh Court for fresh consideration and decision in
accordance with | aw and the observati ons nmade above. W expect the
H gh Court to dispose of the petition under Section 11 of the Act
expedi tiously.

6. Cvil Appeal is disposed of accordingly. No costs.

( J. CHELAMESWAR )

NEW DELH
FEBRUARY 11, 2013.
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