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UPON hearing counsel the Court nmade the foll ow ng
ORDER

Leave granted.

Appeal is allowed in terns of the signed order.

( Ravi P. Verma ) ( MS. Negi )
Court Master Court Master
[ Signed reportable order is placed on the file]
IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 4035 CF 2010
[Arising out of SLP(C) No.14199 of 2009]

AMAL KUVAR GHOSH & ORS. oL APPELLANTS
Ver sus

BASANTA KUMAR ALMAL L. RESPONDENT

ORDER

Leave granted. We have heard | earned counsel for the



appel lants, the first respondent and the Recei ver appointed
by the H gh Court, who was inpleaded on the direction of

this Court as the second respondent.

2. The first r espondent herein filed a suit
speci fic performance agai nst the appellants herein.

suit was disnissed by a | earned single Judge of the High
Court in the year 1981. The first respondent filed an

appeal against the dism ssal of the suit before the D vision

Bench of the High Court. During the pendency of the appeal

the parties (first respondent and appellants) arrived at a
settlenent and in terns of the said settlenent, the suit was
decreed on 5. 8.1986. Under the terns of settlenment, the
appel lants agreed to sell 90 Kottahs of land to the first
respondent or his nom nees at a price of Rs.10,000/- per

Kottah. Clauses 3, 6 and 7 of the 'Terns of Settlenent’
which are relevant, are extracted bel ow

"3. I medi ately after the filing of these
terns of settlenent, the plaintiff shall pay to
the defendants a sum of Rs. 3, 00, 000/- (Rupees

Thr ee Lacs only) in part paynment of t he
consi deration and the bal ance sum of Rs. 6, 00, 000/ -
(Rupees Six Lacs only) shall be paid of the tine
of conpletion of the conveyance and if severa
deeds of conveyance are executed for the parts of
portions of the said prenises then and in that
event the said anmount of consideration shall be
apportioned and such anobunt as apportioned shal

be paid of the tine of execution of each deed of
conveyance after taking into account the advance
paynment of Rs.3,00,000/- (Rupees Three Lacs only)
paid by the plaintiff.

6. After approval of the title by the
plaintiff if the defendants fail to obtain a
certificate under section 230A of the Indian

I ncone Tax Act, 1961 or fail to obtain al so

perm ssion of the conpetent authority if required
under the provisions of the Urban Land (Ceiling
Regul ations) Act, 1976 as required then and in
that event, M. Dip Narayan Mtra is appointed
Recei ver over and in respect of the said property
wi thout authority and wi thout renuneration and is
directed to execute a Deed or Conveyance and/or
conveyance in favour of the plaintiff or his

nom nee as provided for under these terns of
settlenent.

7. Slnultaneously with the execution of the
Deed or Conveyance in accordance with these terns
of settl enent as hereinafter ment i oned t he
plaintiff shall make over to the defendants or to

for

That



the Receiver as the case may be the bal ance

consi derati on noney | ess any anount which nmay be
pai d or deducted by the plaintiff on account of
muni ci pal taxes and other outgoings in respect of
the said property in accordance with these Terns
of Settl ement. In that event, t he bal ance
consideration is made over to the Receiver the
same shall be nade over by the Receiver to the
def endants and upon such payment the Receiver
shal | stand di scharged and filing of the account
by the Receiver shall be dispensed with."

(enphasi s suppl i ed)

I n pursuance of clause (6) of the Terns of Settlenent, the
second r espondent herein was appoi nt ed as Recei ver. In

pursuance of the settlenent, after paynent of Rs.3, 00, 000/-
to t he appel I ant s, t he bal ance sal e consi derati on of

Rs. 6, 00, 000/ - was deposited with the Receiver

3. By letters dat ed 7.10. 1986, 11.12. 1986 and
22.12.1986, the appellants inforned the Receiver that, in

pursuance of the consent decree, they had transferred the

suit prem ses to el even nominees of the first respondent

under di fferent deeds of sal e and gave t he fol |l owi ng
instructions to the Receiver in regard to Rs. 6, 00, 000/ -

deposited by the purchasers

"I't has been agreed between us and M. Basant Kunar
Al 'mal that out of the said ampbunt of Rs. 6,00, 000/-
lying presently with you a sum of Rs. 3, 00, 000/ -
will be paid to Park Services Pvt. Ltd. of 119
Park Street, Calcutta towards paynent of the
statutory liability and ot her outgoings in respect
of the said prem ses and such paynent shall be a
full and effectual discharge of the paynent to be
made by vyou. Qut of the bal ance sum of
Rs. 3, 00, 000/ - you are requested to prepare three
cheques of Rs.1,00,000/- each in the names of Amal
Kumar Ghosh, Debabrata Ghosh and Subrata Ghosh
respectively."

(enphasi s suppl i ed)

4, In pursuance of the said three letters, the Receiver

pai d Rs. 300, 000/ - to t he appel I ants at t he rate of
Rs. 1, 00, 000/ - each. The Recei ver i ssued a certificate
dat ed 2.1.1987 to t he appel l ants wherein he confirned

recei pt of the instructions of the appellant as foll ows:
"As advi sed and agreed, | have retained a sum of
Rs. 3, 00,000/ - (Rupees three |akhs only) for



payment to Park Services Private Limted of

No. 119, Park Street, Calcutta on account of

statutory liabilities and other outgoings in

respect of Premi ses No.8/2 Pal mAvenue, Calcutta

interms of three letters dated 7th Cctober, 1986

witten by Sri Amal Kumar Ghosh, 11th Decenber,

1986 witten by Sri Debabrata CGhosh and 22nd

Decenber, 1986 witten by Sri Subrata Ghosh to

me. "

(enphasi s suppl i ed)

5. But the Receiver did not pay the sumof Rs.3,00,000/-
to Park Services Pvt. Ltd. On the other hand, out of the
said sum he paid a sumof Rs.1, 08, 341.64p. by cheque dated
13.1.1987 to the Cal cutta Municipal Corporation towards the
property tax due in respect of the prem ses and deposited

the balance in a fixed deposit.

6. On 6. 12. 1998, t he appel I ant s wr ot e to t he Recei ver
requesting for a ' St at enent of Account’ and al so
i nformati on as to whether the Receiver had incurred any

expenses in respect of statutory liabilities etc. on their

behal f. This brought forthwith a reply dated 28.12. 1998

fromthe Receiver informng the appellants that as on that

date, as Receiver, he was holding a sumof Rs.5,29,717/- in

fixed deposi t t owar ds t he bal ance. Thereafter, t he
appellants wote to the Receiver on 8.1.1999 requesting for

payment of the amount. The Receiver replied on 21.1.1999

that he will release the anount to the appellants on their

obtaining a 'no objection certificate’ from Parks Services
Pvt. Ltd. The appellants did not furnish 'no objection

certificate’ from Park Services Pvt. Ltd., but again wote

a letter dated 24.3.2005 calling upon the Receiver to pay

the amount that was held by himas Receiver.

7. The Recei ver sent a reply dat ed 28. 3. 2005 to
appel l ants stating that whatever anount that had been |ying

with himhad been made over by himto M. R L. Gaggar,

Solicitor and Advocate representing the purchasers of the

premi ses in conpliance with M. R L. Gaggar’'s letter dated

1.8.2002 and, therefore, as far as he was concerned, the

t he



chapter was cl osed and he stood di scharged. A copy of the

letter dated 1.8.2002 sent by M. R L. Gaggar, Solicitor
acting on behalf of the ‘purchasers’ to the Receiver stated

that as per the consent decree, the bal ance anpbunt had to

be pai d to appel I ant s and t he Recei ver will st and

di schar ged on such paynent and filing of t he account .

Havi ng said so, M. R L. Gaggar requested the Receiver to
encash the fixed deposit anmount and pay the sane to himand

confirned that he will receive the sane on behalf of the

pur chasers. It is pur suance of this letter, t hat
Recei ver pai d a sum of Rs. 9, 23,998/ 36 (whi ch was
bal ance anpbunt with accrued interest till that date) to M.

R L. Gaggar on 23.8.2002

8. In t hese ci rcunst ances, t he appel I ants made
application to the H gh Court seeking a direction to the

Recei ver to render accounts and make payment s of
anounts due to them The Hi gh Court, after hearing the

parties and the Receiver, passed the inpugned order dated
8.12. 2008, holding that the reference to Park Services Pvt.
Ltd. in the appellants’ letters dated 7.10.1986, 11.12.1986
and 22.12.1986 was in discharge of the obligation of the
appel lants to the first respondent in terns of the consent
decree on account of nunicipal taxes and other outgoi ngs
and therefore the application was liable to be dism ssed.

The said order is challenged in this appeal

9. The order of the H gh Court discloses that the High

Court has not dealt with the crucial aspect as to whether

t he Receiver discharged his obligations. Par agr aph 7 of
the 'Terns of Settlenent’ required the balance anmount to be

paid to the appellants. That was not conplied wth. It
is true t hat by letters dated 7.10.1986, 11.12.1986
and 22.12.1986, the appellants had instructed the Receiver

to pay Rs.3,00,000/- to Park Services Pvt. Ltd. towards

t he

t he

an

t he



statutory liabilities and other outgoings in regard to the
property. But the Receiver did not conply with the said
instructions as he admitted that the sumof Rs.3, 00, 000/-

was not paid by himto the Park Services Pvt. Ltd.. Nor
did Park Services Pvt. Ltd nake a demand for paynent of the

sai d anount by the Receiver. There is al so no expl anation
from t he Recei ver as to why he directly pai d
Rs. 1, 08,341.64p. to the Cal cutta Minicipal Corporation as

that was not part of the instructions in the letters dated
7.10.1986, 11.12.1986 and 22.12.1986. The Receiver shoul d

have either conplied with the terns of settlenment or should

have conplied with t he i nstructions cont ai ned in t he
letters dated 7.10.1986, 11.12.1986 and 22.12. 1986. He did
neit her. On the other hand, he has chosen to rel ease the

anount to t he plaintiff in t he sui t (first r espondent

herein), acting on the request of his counsel M. R L.

Gaggar . Nei t her t he consent decree nor t he appel I ant s

aut hori zation required t he anount to be pai d to t he
‘“purchasers’ or the first respondent. There was al so no

order of the court to pay the amount to first respondent.

The Hi gh Court has not exam ned these aspects. We are

therefore, of the view that the order cannot be sustai ned.

10. It is relevant to note here that when appellants (the
vendors) demanded the anount, the Receiver instructed the

appel I ant s to furni sh a no obj ecti on certificate’ from
Park Services Pvt. Ltd. for releasing the anount. But when
M. R L. Gaggar, the Solicitor for the first respondent,

wote to himconfirnm ng that the bal ance anbunt had to be

paid to the appellants, but nade a denmand that the Receiver

shoul d pay t he anount to him acting on behal f of t he
‘purchasers’, the Recei ver did not i nsi st upon a
'no obj ection certificate’ or a confirmation from t he

appel l ants but proceeded to directly pay the anmount to the

Solicitor for the first respondent. It should be noted that



first respondent is different fromthe el even purchasers
and also different fromPark Services Pvt. Ltd. There is

al so no material to show that except Rs. 108,341/ 64 which
was due as Minici pal Tax, there was any other outgoing in

respect of the prenises.

11. We are unable to conprehend how the sale price in

regard to a conpleted sale, entrusted to the Receiver, for

paynent to vendor s, could be r ef unded to t he agr eenent
hol der who nom nat ed t he pur chasers. The sum of

3, 00, 000/ - was | eft with t he Recei ver to pay to

Servi ces Pvt . Ltd., t owar ds statutory dues and

out goi ngs in regard to t he premni ses. Admi ttedly,

Services Pvt. Ltd. never claimed fromthe Receiver, any
anount towards any outgoings in regard to the prem ses. The
only out goi ng was f ound to be Rs. 1, 08, 341/ 64

Muni ci pal Tax which was paid directly by the Receiver to

t he Muni ci pal Cor por at i on. The instruction by

appel lants to pay Rs.3 lakh to Park Services Pvt. Ltd.

t owar ds out goi ngs was an uni | at er al i nstruction
Recei ver and when the said amobunt was not clained by Park

Services Pvt. Ltd., the appellants were entitled to issue

nmodi fied instructions by seeking paynent to thensel ves. But

the denmand for paynent was ignored and the Recei ver chose

to pay t he anount to t he pur chasers wi t hout

satisfactory expl anati on.

12. Recei vers appointed by court are expected to subnit
peri odi cal accounts/reports to t he court with copi es

parties. If their assigned task is conpleted, they should

seek di schar ge. They cannot conti nue as Recei vers
decades, wi t hout doi ng anyt hi ng and hol di ng on to
anounts entrusted to themin trust. Wen courts appoint

Recei vers either during pendency of the proceedi ngs or post

decree, the courts should ensure that the Receivers subnit

periodical reports and that once their assigned task is

due

to
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compl eted, they are discharged. If it is not done, it wll

cause unnecessary hardshi ps and may gi ve room for avoi dabl e

irregularities. Each court will have to keep track

Recei vers (as al so commi ssi oners) appoi nt ed by it
ensure that they duly performtheir functions in tine and

thereafter discharge them

13. When any noney belonging to the parties is entrusted

to t he Recei ver, he shoul d deal with it as per
directions of the court. If the appointment is post-decree,

he shoul d seek instructions fromthe court as to the manner

of disposal of the funds entrusted to him particularly

when the Receivership is dormant and the anobunt has been

| ying with him uncl ai ned for a consi derabl e peri od

Recei ver cannot assune that unless the court directs, he
need not submt accounts, or that he need not account for
the amounts lying with him |f a Receiver pays the anount
bel ongi ng to vendor-defendant, to soneone el se without the

authority of the court or authorization fromthe vendor-
defendant, it will amount to gross negligence or wilfu

default on his part. Consequently, he nay becone personally
liable. If the part of the sale price which he was hol di ng,
is lost by paynent to a wong person, he will be answerable

to the court and the vendor for the anount.

14. During hearing, M. K V. Viswanathan, |earned senior

counsel appearing for t he first r espondent admtted and
confirnmed that M. R L. Gaggar had received the anmount from

the Receiver on behalf of the first respondent and that the

first respondent had in turn received the anount fromhis

counsel M. R L. Gaggar . He further stated on
i nstructions, that the first respondent will deposit the

entire sumof Rs.9,23,998/36 which was received fromthe

Recei ver, before the Calcutta H gh Court, within one nonth

from today, for bei ng di sbur sed in accor dance with t he

of

and

t he



order that may be nmade by the High Court.

15. Having regard to the facts and circunstances, and the
af oresai d submi ssions, we allow this appeal and issue the

foll owi ng directions:

(i) The order dated 8.12.2008 of the High Court is set
aside and the matter is remtted to the H gh Court.

(ii) The first respondent is directed to deposit a sum of
Rs. 9, 23,998.36p. with the Calcutta Hi gh Court wthin one

nmont h from t oday. The question of liability of
r espondent to pay i nterest on t he sai d anount
23.8.2002 to date of such deposit, shall be decided by the

Hi gh Court. The anount to be deposited by t he

r espondent shal | be kept in fixed deposi t unt i

di sposal of the appeal

(i) The Hi gh Court will examne afresh the entire issue

as to whether the Receiver had discharged his functions

properly and conplied with the directions. If it is found

that he has not conplied with the sanme, appropriate action

may be initiated. The Hi gh Court however will take note of

the fact that the Receiver had at no time converted the

funds to his per sonal use, but had mai nt ai ned
separately.

(iv) The High Court will also decide as to who is entitled

to t he anount and pass appropriate orders. | f
appel lants are found to be entitled to the amount, then it
is needl ess to say t hey will be entitled to it

i nterest upto the date of paynent.

(v) The Hi gh Court shall give full opportunity to the
second respondent to explain his conduct as Receiver, and
deci de the issue uninfluenced by the prima facie findings
recorded by us in regard to his conduct in dealing with the
funds entrusted to him

.................. J.
( R V. RAVEENDRAN )

‘w Dol b (RM LODHA)
w I,
April 28, 2010.
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