& REPORTABLE
IN THE SUPREME COURT OF | NDI A
ClVIL ORI G NAL JURI SDI CTI ON
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1) These writ petitions are filed in public interest, under

Article 32 of the Constitution of India, to throwlight on the

enduri ng i ssue of use of publicly f unded gover nnent

advertising canpaigns as de facto political advertising canvass
which is violative of Articles 14 and 21 of the Constitution
Wth the increasing awareness and enphasi s on transparency

in the governance of the country, the public senses the need to
restrain the msuse of public funds for furthering the politica

moti ves. These petitions have been brought as a class action

by certain registered societies viz., Commobn Cause and Centre
for Public Interest Litigation seeking a wit in the nature of
mandanus restraining the Union of India and all the State
Governnents fromusing public funds for advertising in a

manner so as to project the personalities, parties or particular
governnents and for |aying down bindi ng guidelines which wll

prevent the abuse of public funds by such adverti sing.

2) The i medi ate cause of filing these wit petitions in

2003 and 2004 respectively is stated to be the nunerous ful

page adverti senents in t he print medi a and
adverti senents in t he el ectronic medi a by t he
Gover nment , State Gover nment s and its

instrunmentalities including public sector undertakings which

r epeat ed
Centra

agenci es,



project political personalities and proclaimthe achi evenents of
particul ar political governnments and parties at the expense of

the public exchequer. It is also the assertion of the petitioners
that such advertisenents becone nore bl atant and assunes

al arm ng proportions just before the announcenent of the

general elections. Accordingly, it is the stand of the petitioners

that such deliberate misuse of public funds by the Centra

Gover nnent , State Gover nment s, their Departnment s and2
instrumentalities of the State is destructive to the rule of |aw

Further, it allows the parties in power to patronize publications

and nedi a organi zations affiliated to the parties in power and

al so to get favourabl e nedia coverage by sel ective di spersal of

the advertisi ng bonanza.

3) It is projected that the use of public funds for
adverti sing by public authorities to pr oj ect particul ar
personalities, parties or governments w thout any attendant

public interest is nala fide and arbitrary and anmounts to

violation of Article 14 of the Constitution of India. It is also
hi ghli ghted that use and wastage of public funds in politica

not i vat ed adverti senents desi gned to pr oj ect particul ar
personality, party or Governnent by wasting public noney is

also in violation of the fundanental rights under Article 21

because of diversion of resources by the governnents for

partisan interests. Such violation, therefore, attracts t he

renedy under Article 32 for the enforcement of fundamenta
rights of the citizens. It is the stand of the petitioners herein

that a wit of mandanmus in such a situation, if it is to be

effective, needs to be acconpani ed by guidelines regulating the

sane and we accede to the stand of the petitioners.

4) On the other hand, Union of India and various States
submitted the necessity of advertisenment in the print and
el ectronic media for di ssemi nati on of i nformation in a

denmocratic setup and further pointed out that since simlar



i ssues have already been raised earlier and adjudicated upon
by this Court as also sone Hi gh Courts such as Bonbay and

Del hi, hence akin grounds should not be entertained in these
petitions. Wth these avernments and in the light of the earlier
decision of this Court in Manzoor Ali Khan & Anr. vs. U O.

& Os. [Wit Petition (GCvil) No. 83 of 2005] decided on

10. 01. 2011, the respondents herein prayed for dism ssal of

both the wit petitions.

5) Heard Ms. Meera Bhatia, M. Prashant Bhushan, | earned
counsel for the petitioners and M. K. Radhakrishnan, | earned
seni or counsel for the respondent- Union of India. We al so

heard respective counsel for various States.
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Di scussi on

6) Let us, at the outset, consider the objection raised by
the respondents regarding the maintainability of the petitions
primarily before we would deliberate on the contentions on the
nmerits.

7) In the counter affidavit filed on behalf of the Union of

India, it has been stated that the issues raised in the present
petitions are no longer res integra but are in fact res judicata in
the light of earlier decision of this Court in Manzoor Ali Khan
(supra) and other matters deci ded by the H gh Court of Del hi

in Uresh Mbhan Sethi vs. Union of Indi a & Anr. [Wit

Petition (Givil) No. 2926 of 2012] decided on 12.12.2012 and

the Bonbay Hi gh Court in Laxman Moreshwa r Mahu r k a r vs.

Bal kr i s hnaldagnnat hKini kar and Os. AIR 1961 Bom 167

8) In response to the objection raised, |earned counsel for
the petitioners subnmitted that the principle of constructive res
judi cata cannot be nade applicable in each and every public
interest litigation and relied on the judgment of this Court in

Rura | Li t igat ion and Enti t lenent Kendr a vs. Sta te of UP



(1989) Supp (1) SCC 504, wherein it was held that: -

"16. ...\ may not be taken to have said that for
public interest litigations, procedural |aws do not apply. At
the sane tine it has to be renenbered that every
technicality in the procedural lawis not available as a
defence when a matter of grave public inportance is for
consi deration before the Court. Even if it is said that there
was a final order, in a dispute of this type it would be
difficult to entertain the plea of res judicata..."

Thus, in the light of the above, |earned counsel for the

petitioners subnmtted that the decision rendered in Manzoor

Al'i Khan (supra) should not prevent this Court from deciding

the issues raised in the present petitions.

9) Further, it is the stand of the petitioners that a petition

filed in public interest cannot be held to be an adversaria

system of adjudication and the petitioners in their case nerely

brought it to the notice of the Court as to how and i n what

manner the public interest is being jeopardized by arbitrary

and capricious action of the authorities and, therefore, the

principle of constructive res judicata cannot be made
appl i cabl e in each and every public i nterest litigation
irrespective of the nature of litigation itself and its inpact on

the society and the larger public interest, which is being

served. Pl acing reliance on the reasoning rendered in the

af oresai d verdict the objection raised herein stands overrul ed.

10) In the light of this, nowlet us exam ne the subni ssions
of the petitioners on nerits. The decision of this Court in
Manzoor Ali Khan (supra) was based on two prem ses, firstly,

that guideline governing the same subject nmatter already exists

as franed by the Directorate of Advertising and Vi sua

Publicity (DAVP) as well as Departnent of Information in each

of the States and secondly, that the matter is squarely covered
agai nst the petitioners in view of the judgnent of the Bonbay

H gh Court in the case of Laxman Mdreshwa r Mahu r k a r



(supra). It is the stand of the petitioners that the DAVP
gui delines relied upon by this Court in the Manzoor Ali Khan
(supra) and by the respondents in its counter affidavit in the
present case are irrelevant for the consideration of the issues
raised in the present wit petitions. Further, it was subnitted
that the decision in Laxman Mireshwa r Mahu r k a r (supra) is
clearly distinguishable with the facts and issues raised in the

present public interest litigation. W shall anal yse both these

grounds in detail in the ensuing paragraphs. !

11) Primarily, obj ection agai nst adm tting t hese Wit
petitions was t hat there exi sts substantive gui del i nes
regul ating the Governnents’ advertisenents issued by the

DAVP and thus the task of this Court will be rendered

i nfructuous. M. K. Radhakrishnan, |earned senior counsel for

t he Uni on of India reiterated t he st and t aken by t he

Governnent in their counter- affidavit filed in the year 2003 as

wel | as in 2013 and br ought to our notice t he New
Advertisenment Policy [with effect from 02.10.2007] fornul ated

by the Mnistry of Information and Broadcasti ng, DAVP, which

is t he nodal agency of t he Gover nient of I ndi a
adverti senent by various Mnistries and organi zations of

Governnent of India including public sector undertakings and

aut ononous bodies. It is seen fromthe Advertisenent Policy

of 2007 that the prinmary objective of the Governnent is to

secure the wi dest possible coverage of the intended content or

message through newspapers and journals of current affairs as

well as Science, Art, Literature, Sports, Filns, Cultural Affairs,

etc. The Policy further states that in releasing advertisenents

to newspapers/journals, DAVP does not take into account the
political affiliation or editorial policies of newspapers/journals.
However, it states t hat DAVP  woul d avoi d rel easi ng

advertisenents to newspapers/journals, which incite or tend



to incite comrunal passi on, preach violence, offend the
sovereignty and integrity of India or socially accepted norns of
public decency and behavi our. The Policy dated 02.10. 2007
supersedes all earlier orders and the sane is the New

Advertisenent Policy of the Governnent of India. The said
Policy contains 27 clauses. A reading of these clauses shows

that the Governnment advertisenents are not intended to give

fi nanci al assi stance to t he newspaper s/ j our nal s. DAVP
mai ntains a |list of newspapers/journals approved for rel ease of

adverti senents by enpanel I i ng accept abl e
newspaper s/ j our nal s. It further reinforces that due care is
taken to enpanel newspapers/journals having readership from

different sections of the society in different parts of the

country. The Policy also nmakes it clear that all Centra

M nistries/Departnments /attached and Subor di nat e

offices/field offices shall route their advertisenents, including

di spl ay advertisenents, through DAVP. It also nmaintains a
Panel Advisory Committee (PAC) for considering applications of
newspapers/journal s for being enpanelled for publishing
Governnent advertisenments. This Committee shall be headed

by the Director General, DAVP and shall include the Additiona
Director General (Media & Comunication)/Deputy Director
General (Media & Communication) in the Press Information
Bureau (PIB), Press Registrar /Deputy Press Registrar and

Director /Deputy Secretary/Under Secretary in the Mnistry of

I nformati on and Broadcasting dealing with Print Media. The
Conmittee will also have one representative each fromthe
Associ ation of big, nmedium and small newspapers. The

recomendati ons of the PAC as accepted by the DG DAVP
regardi ng enpanel ment of a newspaper shall be final. It also
shows that all enpanelled newspapers/publications will be
asked to enter into a rate contract, which will be valid for a

period of three years. It further provides that the rate



structure for paynent agai nst advertisenents rel eased by
DAVP wi || be worked out as per the reconmendations of the
Rate Structure Committee. The rates depend on certified

10
circulation of a newspaper
12) A perusal of various clauses in the Advertisenent Policy
of the Governnment of India dated 02.10.2007 as el aborated in
t he af oresai d par agr aph shows t hat al | t he nor ns
nmentioned in various clauses are to be adhered to in overal
medi a strategy of the Mnistries and Departments to ensure
maxi mum coverage at optinmumcost. Thus, it is vividly clear
that the DAVP guidelines, which are available in the public
domain, only deal with the eligibility and enpanel nent of the
newspapers/journals or other nedia, their rates of paynent,
and such like matters. Besides, it only specifies that in
rel easi ng advertisement to newspapers/journals, the DAVP
woul d not take into account the political affiliation or editoria
policies of newspapers/journals. Hence, it is evident that there
is no policy or guideline to regulate the content of Governnent
advertisenents and to exclude the possibility of any nala fide
use or msuse of public funds on advertisements in order to

gain political mleage by the political establishment.

13) As far as t he second obj ection with regard

applicability of the decision in Laxman Mreshwa r Mhar k a r
(supra) is concerned, we have anal yzed the sanme and are of

the cogent view that the said decision of the Bonbay High

Court is clearly distinguishable fromthe facts and issues

raised in the present petitions. The aforesaid case pertains to
applicability or non- applicability of a particular rule viz., Rule
189 of the Law Oficers (Conditions of Service) Rules and Rul es

for the Conduct of the Legal Affairs of the Governnment whereas

the issues raised in these wit petitions are not pursuant to

as

to

11



violation of any specific rule or law rather a question of public
i mportance has been raised as to whether the State, which is

duty bound to allocate its resources for the maxi num public

good, can cavalierly spend huge suns of public funds in order

to derive political mleage. Thus, the ratio laid down in

Laxm an Moreshwa r Mohar k a r (supra) is not relevant for

consi deration of issues raised in these wit petitions.

14) Lear ned seni or counsel for the respondent - UO al so
made reference to the decision in Unesh Mohan Sethi (supra)

rendered on 12.12.2012 by the Del hi High Court which

12
pertained to simlar issues as raised in these wit petitions to

substantiate their stand. In Unesh Mbhan Sethi (supra), it

was held that if the Governnent purports to spend noney for a
purpose which it characterizes as a public purpose though in
point of fact it is not a public purpose, the proper place to
criticize the action of the Governnment would be the legislature
or the Appropriation Comrittee and Courts are not the forum

in which the Governnment’s action could be sought to be

criticized or restrained. Besides, the Delhi Hi gh Court relied on
t he decision of Manzoor Ali Khan (supra) rendered by this

Court and dism ssed the petition as m sconcei ved.

15) Learned counsel for the petitioners responded to this
contention by asserting that any government activity has to
satisfy the test of reasonabl eness and public interest and while
dealing with public funds and property, public interest is of
par anount consideration. In Kastu r i Lal Lakshmi Reddy vs.
State of J & K (1980) 4 SCC 1, this Court has held as under: -
"12. ...Any action taken by the Governnent with a viewto

giving effect to any one or nore of the Directive Principles
woul d ordinarily, subject to any constitutional or |ega

i nhi bitions or other over- riding considerations, qualify for

bei ng regarded as reasonable, while an action which is
i nconsistent with or runs counter to a Directive Principle
woul d i ncur the reproach of being unreasonable.”

13



* k * * k * * k *

"14. Where any Governmental action fails to satisfy the test

of reasonabl eness and public interest discussed above and is
found to be wanting in the quality of reasonabl eness or

lacking in the element of public interest, it would be liable to
be struck down as invalid. It must follow as a necessary
corollary fromt h is proposit ion that the Governnen t
cannot act in a manner which would benefi t a private
party at the cost, of the State; such an action would be
bot h unreasonable and contrary to public in terest .....

16) In Shr i le k haVidyar t hi vs. State of UP (1991) 1 SCC

212, this Court unequivocally rejected the argunment based on

t he t heory of absol ute di scretion of t he adm nistrative

authorities and inmunity of their action fromjudicial review

and observed:
"I't can no | onger be doubted at this point of tine that Article
of the Constitution of India applies also to matters of
Governnental policy and if the policy or any action of the
governnent, even in contractual matters, fails to satisfy the
test of reasonabl eness, it woul d be unconstitutional."

Sim | ar reasoning was rendered in Ranmana Dayar am Shetty

vs. The In ternat ional Arpor t Author i t y of Indi a (1979) 3

SCR 1014 and in Col. A'S. Sangwan vs. Union of Ind i a

(1980) Supp SCC 559. Hence, it was submtted that judicia

14
revi ew of Government policies is pernmissible if it does not

satisfy the test of reasonabl eness and agai nst the public

interest.

17) Al t hough, as asserted by the respondents herein that it
is not the prima facie jurisdiction of this Court to exam ne
what constitutes as "public purpose" or not however, as per
judicial precedents in Kastu r i Lal Lakshmi Reddy (supra)

and other case | aws as stated above, this Court is duty bound
to interfere whenever the Government acts in a manner, which

i s unreasonabl e and contrary to public interest. In succinct,

t he Government cannot act in a manner, which would benefit a
private party at the cost of the State; such an action would be

bot h unreasonabl e and contrary to public interest. The present



wit petitions challenge the Governnment advertisenents of
political nature at the cost of the public exchequer on the
ground that they are in violation of Articles 14 and 21 of the
Constitution. W shall exami ne and scrutinize the situation as
portrayed by the petitioners as to whether there is need for

specific guidelines to be issued by this Court to regulate the

15
sane.
18) The petitioners further subnmitted that advertisenent
canpai gns are undertaken ostensibly to advertise certain
public works and al nost all these advertisenments contain
phot ogr aphs of t he M ni sters and i mport ant politica
personalities of the Government, which clearly show that these
advertisement are framed for the purpose of highlighting the
achi evenments of the incunmbent government and aimto create
an inpression that those particular political personalities were
directly responsible for providing public benefits to the people.
In succinct, the use of public office and public funds for
personal, political or partisan purposes is clearly nal afide,
illegal and not perm ssible under the Constitution. Thus, it is
t he st and of the petitioners t hat expendi ture on such
advertisenents is blatant m suse of public funds by the
Central Governnent, State Governnents, their departnents
and instrumentalities of the State as it fosters wastage of
scarce funds of the exchequer in pronoting private partisan
interests as against public interest that is destructive of the

rul e of | aw

19) Conversely, the Governnent of India, in their counter- 0
affidavit clained that 60% of the advertisenents rel eased by
the Directorate of Advertising and Visual Publicity (DAVP) on
behal f of vari ous M ni stries/ Departnents /Public Sect or

Undert aki ngs (PSUs) of the Central Covernnment relate to

classified or display/classified category such as UPSC/ SSC or



recruitnent, tender and public notices, etc. The respondents

asserted that gover nnent adverti senents sonetinme carry
messages fromnational |eaders, Mnisters and dignitaries

acconpani ed with their photographs. However, it is their
stand that the purpose of such advertisenents is not to give

personal publicity to the | eaders or to the political parties they
belong to rather the objective is to let the people know and

have aut hentic i nformation about t he progress of t he
progr ammes/ per f or mance of the government they elected and
forminformed opinions, which is one of the fundanental rights

of the citizens in our denocr acy as enshrined in t he
Constitution of India. The conposition of advertisenents

i ssued by DAVP during the years 2000- 01, 2001- 02 and

2002- 03 in respect of various Mnistries/Departnments is given

in the formof annexure to the counter- affidavit. It is the stand o
of the Governnent t hat the objective of displaying t he
adverti senents i ssued by DAVP on behal f of t he
M ni stries/Departnents of the Governnent of India is to create

awar eness anong t he peopl e about vari ous poli ci es,
pr ogr anmes and achi evenment s of t he Gover nnent and

advertising is an integral part of dissem nation of information,

which is essential in a denocracy.

20) The contentions rai sed by the respondents are based

on clear principle that is bound to be accepted on the face of it.
The stand that Governnent advertising is a node for the

Government to disseminate to the nenbers of the public, of

i nformati on about a government program policy or initiative,

or about any public health or safety or other nmatter(s), that is
funded by or on behal f of a CGovernnent agency, is an outright

fact and is a nmust in our denocratic setup. This Court, inits
Constitutional wi sdom understands that it is only through

such advertisenents that the Governnment conmunicates with

its citizens which plays an inportant role in efficiently and



ef fectively achieving the goals of public policy.

18
21) At the same tine, the stand of the petitioners in these

wit petitions is also not entirely misconceived. Since the

primary cause of governnent advertisenment is to use public

funds to informthe public of their rights, obligations, and

entitlements as well as to explain Gover nient policies

pr ogr ans, services and initiatives, however , when t hese

requisites are not fulfilled in a Governnent advertisenent than

t he whol e purpose woul d be frustrated. The petitioners

t hrough annexures have brought to the notice of this Court

nunerous Governnent advertisenents rel eased by the Centra

Gover nrent , State Gover nment s, their departnents and

instrumentalities of the State which fail to dissemnmi nate any

information to the public of their rights and entitlenents in the

Government policies rather only glorifies the acconplishments

of a particular Gover nment . The petitioners herein have

di sputed only such advertisenments, which they plead to be

wast age of public exchequer for political mleage. Wile the

boundary lines can blur, we need to distinguish between the

advertisenents that are part of Governnent nessagi ng and

daily busi ness and adverti senments t hat are politically
19

nmotivated. It is yet further pleaded that even the El ection

Conmi ssion of India though had expressed concern but coul d

not do anything owing to lack of jurisdiction in the matter

22) Al 't hough this issue of concern may be new to India but
not for other countries. Governments around the world spend
huge anount of nobney yearly for advertisenents in their |oca
medi a and nost of the countries have faced sinilar fate of
situation as portrayed in these petitions. The solution to this
crisis was arrived at by fram ng the Governnent adverti sing

gui del i nes, which set out the policies and processes that apply

to Government advertisement. Few countries which adopted



Government advertising policies are as under: -

Austr al i a

Australia adopt ed new policy to regul ate Gover nnent
advertisenent in response to nearly a decade of abuse, during

whi ch public advertising was corruptly used to pronote a

parti san agenda. The focus of policy recomendations is to
depoliticize public advertising, prevent conflict of interest, and

devol ve power in such a way that no person or group can

20
easily exploit public advertising funds for individual or politica
gai ns.

Canada

Canada al so has strict conflict of interest guidelines, which
pronot e transparency, accountability and separation of
authority to discourage abuse of public advertising funds for

i ndi vidual, financial or political gains.

Simlar policies exist in alnpst all devel oped countries to check

t he abuse of Governnent advertisenents for private benefits.

23) There are five principles laid dowm in Guidelines On
Informat i on and Advertis i ng Canpaigns by Austr al i an
Government Depar tnen ts and Agencies, which will be

applicable to all Governnent advertising canpaigns.

Principle 1: Canpai gns should be rel evant to governnent
responsibilities.

Principle 2: Canpaign materials should be presented in an
obj ective, fair, and accessi bl e manner and be
designed to neet the objectives of the canpaign.

21
Principle 3: Canpaign nmaterials should be objective and not
directed at pronmoting party political interests.

Principle 4: Canpaigns should be justified and undertaken in
an efficient, effective and rel evant manner.

Principle 5: Canpaigns nust conply with | egal requirenents
and procurenent policies and procedures.

24) In these circunmstances, conceding that the existing



DAVP policy/ gui delines do not govern the issues raised in

these wit petitions and do not |lay down any criteria for the
advertisenents to qualify for "public purpose" as opposed to
parti san ends and political nileage, there is a need for
substantive guidelines to be issued by this Court until the

| egislature enacts a lawin this regard. The petitioners through
their witten subm ssions have proposed guidelines in this
regard, however, on going through the sanme, we recognized

that the petitioners herein have basically adopted the proposed
gui delines verbatimfromother jurisdiction viz., Australia.
Accordingly, we do not think that it will be appropriate for this
Court to adopt the guidelines of other country wi t hout

application of mnd and appreciation of situation in our

22

country.
25) Keeping in mnd that the time available to this Court is
limted and the subject matter for which guidelines are to be
franed is sensational and significant, we deemit proper to
constitute a Conmittee consisting of three nenbers to
undertake the task of suggesting guidelines to this Court after
an intricate  study of all t he best practices in
advertisenents in different jurisdictions and to submt the
same before this Court preferably within a period of three
nmonths. The Committee will consist of the follow ng nenbers:
1) Prof. (Dr.) N. R Madhava Menon,

fornmer Director, National Judicial Acadeny, Bhopa
2) M. T.K.  Viswanat han

fornmer Secretary General, Lok Sabha
3) M. Ranjit Kumar, Senior Advocate
In order to coordinate and render assistance to the Committee,
we appoi nt t he Secretary, M ni stry of I nf ormati on

Br oadcasting as Menber Secretary.

public

and
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26) The matter be posted for further direction before this

Court on the expiry of three nonths fromtoday along with the
suggestions as may be subnitted by the Conmittee pursuant

to this judgment.

...................................... cil.
(P. SATHASI VAM
AN G RN EREMEREREEENE
N
NEW DELH :
APRI L 23, 2014.
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Hon’ bl e the Chief Justice of India
pronounced the judgnent of the Bench
conmprising Hi s Lordship, Hon'ble M. Justice
Ranj an Gogoi and Hon’ ble M. Justice N V.
Ramana.

Keeping in mnd that the tine available
to this Court is linmted and the subject
matter for which guidelines are to be franed
is sensational and significant, we deemit
proper to constitute a Conmttee consisting of
three menbers to undertake the task of
suggesting guidelines to this Court after an
intricate study of all the best practices in
public adverti senents in di fferent
jurisdictions and to subnmit the same before
this Court preferably within a period of three
nmont hs. The Committee will consist of the
foll owi ng nenbers

1) Prof. (Dr.) N.R Madhava Menon,
fornmer Director,
Nati onal Judicial Acadeny, Bhopal
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2) M. T.K Viswanat han,
former Secretary General, Lok Sabha

3) M. Ranjit Kunmar, Senior Advocate
In order to coordinate and render assistance to

t he Conmittee, we appoint the Secretary,
M nistry of Information and Broadcasting as

25



Menber Secretary.

The matter be post ed for further
direction before this Court on the expiry of
three nmont hs from today al ong with t he
suggesti ons as may be submitted by t he

Conmittee pursuant to this judgnent.

(Chetan Kunar) (Savita Sai nani)
Court Master Assi stant Registrar

(Si gned Reportabl e Judgnent is placed on the file)
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