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The above appeal and the two Special Leave Petitions
were directed to be heard together as they relate to one and
the sanme incident but having to the facts regard to the
facts that over that incident two separate trials were held
by General Court Martial (GCM for short), assailing their
verdicts two independent wit petitions were filed and the
Del hi High Court dismssed themby two separate judgnents,
whi ch are under challenge herein, we have heard them one
after the other and proceed to di spose of them accordingly.
CRI M NAL APPEAL NO. 1194 OF 1195
"Arny Act COW TTING A CIVIL OFFENCE, THAT IS TO SAY
Section 69 ABETMENT OF AN COFFENCE SPECI FIED IN  SECTI ON

302 OF I ND AN PENAL CODE, I N CONSEQUENCE OF
VWH CH ABETMENT SUCH OFFENCE W TH COWM TTED,
CONTRARY TO SECTION 109 READ W TH SECTI ON 34
OF | NDI AN PENAL CODE.

in that they together, at Field, on or
bef ore 14 June, 1987, abetted No. 3173368H
Sep (L/nk) Inder Pal Singh and No. 3174523 L

Sep Mahavir Singh, both of 8 JAT to commt
murders of 1 C 14807N Col onel SS Sahota and IC
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28739H Major Jaspal Singh of the sane unit,
which was committed in consequence of such
abetment by the said Sep (L/NK) Inder Pa
Si ngh and Sep. Mhavir Singh."

The GCM found the appellant and one of the other two
(since dead) quilty of the above charge and awarded them
puni shment  of i mprisonnent for life and cashi ering.
Aggri eved thereby the appellant presented a petition under
Section 164 (1) of the Arny Act, 1950 ('Act’ for short)
wherein he prayed that the findings and sentences recorded
agai nst him be not confirmed. The GOC-i n-C Eastern Command
however rejected that petition and confirmed the findings
and sentences of the GCM He then filed another petition in
accordance with Section 164 (2) of the Act which was
rejected by the Central GCovernment. The appellant then
approached the Delhi~ High Court wth a petition under
Article 226 of the Constitution of India which was also
di sm ssed. Hence this appeal

M. Lalit, the |I|earned counsel appearing for the
appel | ant', first ~contended that there being not an iota of
evi dence in the proceedings of the G C Mto indicate that
L/ NK I nder Pal Singh and Sep. Mahavir Singh (the petitioners
in the two special |eave petitions) comitted the murders of
the two officers nmentioned in the charge the H gh Court
ought to have held that the findings of the GCM as
recorded agai nst the appellant were perverse. Wile on this
point, M. Lalit however fairly conceded that having regard
tothe limted scope of enquiry the High Court exercises
while sitting inits extra-ordinary wit jurisdiction it was
difficult for himto assail the finding rcorded by the
GCM that the appellant had instigated the above two
persons to commit the murders on the ground that it was
based on ’'no evidence', but he strenuously urged that nere
proof of the said fact could not in any way saddle the
appellant with the offence of abetnent of the conmi ssion of
the murders, in absence of any evidence whatsoever to prove
that they actually committed the murders, and, that too on
being instigated by the appellant. The other point that was
raised by M. Lalit was that even.if it was assuned that
there was sone evidence to connect. the appellant with the
of fence all eged against himas furnished by Inder Pal Singh
and Mahabir Singh, even then the GCM which functions as a
judicial Tribunal, ought not to have relied upon ths sane,
i n absence of any independent corroboration thereof, as such
evi dence was adduced by the two assail ants nentioned in the
charge, who were undoubtedly accommpli ces.

M. Goswam , | earned cuunsel appearing for t he
respondents on the other hand contended that ib could not be
said that there was no evidence to cnnnect the appellant
with the charge leveiled against him and, therefore, this
Court would nut be justified in interfering wth the
findings of the GCHeven if it, onits, own appraisal
found the evidence to be insufficient or wunreliable. 1In
responding to the other contention of M. Lalit, M. Goswam
first drew our attention to Section 133 ot the Act which
nakes, subject to its provisions, Evidence Act, 1872
applicable to a]Jl proceedings before a Court Martial and
contended that in view of section 133 thereof (Evidence
Act), a conviction based on the uncorrcborated testinony of
an acconplice could not be held to be illegai. However, M.
Goswam submitted that in the instant case there was ampie
material to corroborate the evidence of the acconplices.

In the context of the rival stands of the parties the
crucial point that falls for our consideratinn is whether
there is any evidence to prove that Inder Pal Singh and
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Mahavir Singh committed the nurders of Col. S.S. Sahola, the
Conmandi ng Officer and maj or Jaspal Singh, Second-in-Comand
of 8, JAT Unit (hereinafter referred to as 'CO and '2IC
respectively) on June 16, 1987 as al l eged by t he
prosecution. If this question is to be answered in the
negative, then the fact that there is evidence to prove that
the appellant had instigated themto conmmt the nurder -
which is conceded by M. Lalit also - would be redundant;
and, resultantly, the inmpugned order of the GC M would
have to be quashed. To find an answer to the above question
we have carefully gone through the evidence adduced during
the GC M proceedings. On perusal of the evidence of
Mahavir Singh (PW10 ) and Inder Pal Singh (PW16), the two
acconplices, who, admttedly were the nost inportant
wi t nesses for the prosecution, we find that they first spoke
of the orders they had earlier received fromthe appellant
and others to commt the two ~rmurders. |In narrating the
incident of the fateful day, both of themstated that at or
about 12 'noon they went towards the office of CO and 2IC
with arns ~and amunitions.” After noving sonme distance
toget her, Mahavir Singh went towards the office of CO and
I nder Pal Singh towards  that of 2IC According to Mahavir
Si ngh, enroute he met L/NK Ranbir Singh (PW21) who asked
hi mwhy he had conme there. Mhavir Singh then fired one
round towards him /'who i nmedi ately caught hold of the nuzzle
of his (Mhavir's) rifle. Mihavir Singh next stated what at
that point of time, rapid fire cane fromthe drill shed side
towards the CO s ‘jonga which was st andi ng there.
Si mul t aneously, he (Mahavir Singh)~ fired one round which
injured Ranbir’s hand and he fell down. The version of I|nder
Pal Singh (PW16) as regards the firing is that when he
reached the office of the 21C he found that he was not
there. He then went towards the office of the Adjutant. On
the way he heard sounds of firing. Wen he reached the
office of Adjutant he could not see clearly as to who were
inside as the room was dark  and wi ndows were covered with
curtains. Through the wi ndow he saw a Captain sitting inside
and talking to some one, who mght be 2IC. He then fired
several rounds in the air. In the neantime Mhavir Singh
cane there and told himto run away. Then both of themran
towards the jungle.

Drawi ng our attention to the above statenents of the
two acconplices, M. Lalit argued that as neither of them
admitted to have committed the murders it nust be said that
the finding of the GC M That the appellant was guilty of
the charge |evelled against himwas perverse - being based
on 'no evidence’'. W are unable to accept the contention of

M. Lalit for, later on in his evidence P. W10 fully
supported the charge |evelled agai nst the appellant - though
PW16 did not - and there is other circunstantial evidence

on record to substantiate the prosecution case.
On being examined further during crial PW10 testified:
"It is correct that 1 alongwth
L/ NK I nder Pal Singh had killed the
CO and 21 C on the orders of accused
No. 1 (the appellant)."

He further stated:
"It is correct that accused No.1
appel  ant) had asked ne a question
as to with what aiml was trying to
inplicate him in this case and |

had replied that | was not trying
to inplicate himin any case and he
had given a task which | had

aaconpl i shed. "
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Then again when asked about what he knew about the | oss of
grenades of the Unit he said the grenades were stolen to
kill CO and 2IC. He also stated that he has already been
sentenced to be hanged for conmitting the nurders of CO and
21C for obeying the orders of Mjor Sahib (the appellant).
Again in cross-exanm nation he testified that his job was to
elimnate CO and 21 C. The other piece of his evidence, which
clearly indicates that he had committed the nurders on the
instigation of the appellant, reads as under

On 18 June 87, after 1600 hrs. |

and L/ NK Inder Pal surrendered to

Hav Nav Rattan of ny wunit near

Kanbang Bri dge. e have al so

surrendered our arms to him W

were nmade to sit in a 1 .Ton vehicle

of our wunit. After sone time one

capt. of 16 Madras alongwith a

guard of 3<4 OR came to the 1 Ton

vehicle. 2 or3 ORsat with us in

the vehicle.~ The guard Comander

remai-ned outside the vehicle. ~The

first officer of nmy wunit to cone

the site of surrender was M,

Lanba. He had conmein a RCL and it

was parked ahead of 1 Ton vehicle.

He wished himRam Ram while his

vehicle crossed 1 Ton vehicle. He

replied by saluting but did not

speak anything. After about half an

hour of our surrender, accused No.1

came to us to the 1 Ton vehicle. He

was looking as if he had cone

runni ng and he was perspiring. Wen

he came close to us, we wi shed him

Ram Ram He cane further close to

us and patted ne on ny  back and

sai d Shabash Kam Kar Diya, Chettr

Sahib or Doctor Sahib Ko Kiyon

Rager Diya" neaning thereby,"well

done, the job has been done,  why

Chettri Sahib and Doctor Sahib

killed."

In view of the above testinmony of P.W10 it cannot at
all be said that he did not support the charge |evelled
agai nst the appellant. It is of course true that PW10is an
acconplice but fromthe proceedings of the trial ~we find
that the Judge-Advocate in his closing address properly
explained to the GCM the value of the evidence of an
acconplice with reference to Section 133 and Section 114
(I'l'lustration b) of the Evidence Act. If inspite of such
expl anation the GCM found the appellant guilty it “could not
be said that its finding was perverse. This apart, the
foll owi ng circunmstances proved through other w tnesses anply
corroborate the evidence of P.W 10:

i) on 16 June, 1987 both Inder Pal Singh and Mahavir Singh
were found going towards the nain office building wth
rifles and sonme rounds of ammunitions. Wile Mhavir Singh
went towards the office of the CO Inder Pal Singh went
towards the office of the 21C

ii) Near COs office when NK Ranbir (PW21) caught hold of
the nmuzzle of the rifle of Mahavir Singh he fired or round
as a result of which Ranbir sustained an injury on his hand
and fell down unconscious. After regaining his senses when
he went to the office of the CO he found himlying on the
ground near his revolving chair gasping for breeth;
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iii) After the firing incident Mahavir Singh and |Inder Pa
Si ngh together ran away towards the jungle along with their
arnms and anmuni tion;

iv) Both of them surrendered on June 18, 1987 with their
rifles and amunitions which were seized and sent to
Forensi c Science Laboratory, Calcutta for exam nation

v) On examination it was found that ten cartridges cases
were fired through one of those rifles bearing Regd. No 9744
whi ch was issued to Inder Pal Singh and two cases were fired
through the other rifle, bearing. Regd No.7343 which was
i ssued to Mahavir Singh, in the nmorning of June 16, 1987:

vi) Wiile sitting in the office of Adjutant, Miyjor Chanda
(CW1) saw through the wi ndow Ranbir Singh holding the
muzzle of a rifle. At that nonent he heard another bull et
being fired fromthe side of his back. He than ducked down
on the table with face downward and saw, through the w ndow,
Inder Pal Singh firing “about 10 to 15 rounds. After the
firing had stopped when he came out of the office of the CO
he found 'himlyingin a reclining position against the wal
and he was badly injured and gasping for breath; and

vii) Dr. _Senewal, (PW15) who hel d post npbrtem exam nation
on the dead bodies of CO and 2IC found injuries on their
persons which, in his opinion, were caused by bullets and
resulted in their deaths.

When the above circunstantial evidene is considered
along with the evidence of P.W10 the <conclusion is
irresistable that it is not a case of 'no evidence’ but one
of 'sufficient evidence . The findings of the GCM not having
been assailed in any other court, the conviction and
sentence of the appellant is well nerited. W therefore hold

that there is no nerit.in this appeal. It is accordingly
di sm ssed
CRIM NAL APPEAL NO ....... OF 1996 QUT OF SLP (CRL'.NO 2126
OF 1994) AND CRIM NAL APPEAL NO. . ... OF 1994 (ARI SI NG QUT COF
S.L.P.(CRL.) NO 2158 OF 1994)

Leave granted in both the petitions, limted to the

guesti on of sentence.

Sep Mahavir Singh and L/NK Inder Pal Singh the
appellants in these two appeals, were tried by the Cenera
Court Martial (‘GCM) for committing the nurders of four
Army OFficers, nanely, Col.S.S. Sahota, Mjor Jaspal Singh
Captain B.K. Chottri and Captain A Srivastava on June 16,
1987. O them Col. Sahota was the Conmmandi ng Officer, Major
Jaspal Singh was the Second-in-Conmand and Captain Chottr
was an officer attached to 8 JAT Unit while Captain
Srivastava bel onged to 302 Field Anmbulance. The two
appel l ants were also attached to the above unit. By its
order dated Decenber 10, 1988 the GCM held themguilty of
the above offences and sentenced each of them to -death.
Aggri eved thereby they presented petitions under Section 164
(1) of the Arny Act ('Act’ for short) wherein they prayed
that the findings and sentence of the GCM be not confi rmed.
Those petitions were rejected and the findings and sentence
recorded agai nst thens were confirned. The appellants
thereafter filed another petition wunder Section 164 (2) of
the Act which was also rejected. They then noved the Del hi
Hgh Court with a petition under Article 226 of the
constitution of |India wherein they confined their chall enge
to the sentence inmposed upon themon the ground that the GCM
did not take into consideration the mitigating circunstances
while awarding the punishnent. |In resisting the petition
the respondents contended that having regard to the fact
that the appellants committed the nurders in a planned
manner they deserved the sentence of death. The H gh court
rejected the contention of the appellants and for that
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matter their wit petition with the foll owi ng observati ons:

"The question of sentence has to be
deci ded by taking into account the
aggravating circunstances as well
as mtigating ci rcunst ances and
then drawi ng a bal ance. The nanner
in which the crime was conmnmted,
the weapons wused and brutality or
| ack of it are sone of these
rel evant considerations to be borne
in mnd. Due regard is to be given
both to the crine and the crim nal

This was a case of killing of a
Conmandi ng O ficer, an Oficer
Second in Command and two ot her
of ficers. The Commanding O ficer in
an Arrmy Regiment is |like a father
of “hiis subordi nates. The contention
that ~ the petitioners had good
service record and had no advant age
in killing these officers and they
had killed t hese of ficers on
i nstigation of major Budhwar cannot
be accepted in ‘the present petition
as without going into these aspects
but assunming two views on question
of sentence were possible, it “is
not for this court to substitute
its view for that of the authority
under the Act. It cannot be held
that the view of —authorities in

awar di ng death penalty was in
manner perverse. We may notice that
according to respondent s life
sentence was i nposed -on Maj-or

Budhwar as he was charged for

abet nent whereas petitioners were

actual perpetrators of the crine.

Hence these two appeal s.

Drawi ng inspiration fromthe judgnment of this Court in
Triveniben & ors. Vs. State of Gujarat & Os. 1989 (1) SCR
509, wherein this Court has held that undue and prol onged
del ays occurring at the instance of the executive in dealing
with the petitions of convicts filed in exercise of their
legitimate right is a material consideration for conmmuting
the death penalty, the |Iearned counsel for the appellants
submtted that the appellants were entitled to the
conmut ati on of their sentence as it took the respondent nore
than three and half years to dispose of the petitions
presented by the appellants under sub-sections (1) and (2)
of section 164 of the Act. On going through the‘record we
find much substance in the above grievance of the
appel | ant s.

Fol | owi ng the death sentence pronounced by the GCM on
Decenmber 10, 1988 the appellants filed their application
under sub-section (i) of Section 164 on Decenber 31, 1988
whi ch was di sposed of on February 13, 1991, that is, after a
period of nore than two years and one nonth. Thereafter the
appel l ants nmoved their petition under sub-section (2) of
Section 164 on March 7, 1991 and this petition was di sposed
of after a delay of nore than one year and six nonths. The
total delay therefore, cones to nore than three years and
seven nonths; and needless to say during this period the
appel l ants were being haunted by the shadow of death over
their heads. No explanation is forthcom ng for these unduly
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| ong delays and therefore, the appellants can legitimtely
claimconsideration of the above factor in their favour
but, then, it has also been observed in Triveniben' s case
(supra), relying upon the foll owi ng passage fromthe earlier
judgrment of this Court in Sher Singh vs. State of Punjab
(1983) 2 SCC 344:

"The nature of the offence, the

di verse ci rcumnst ances at t endant

upon it, its inpact upon the

cont enmpor ary soci ety and t he

guesti on whether the notivation and

pattern of the crime are such as

are likely to |.ead to its

repetition, if the death sentence

is vacated, are matters which nust

enter into the verdict as to

whet her the sentence should be

vacated for~ the reseon that its

execution is del ayed."
that such ccnsi deration cannot be divorced from the
dastardl y-and di abolic circunstance of the crine itself.

Havi ng given our anxious consideration to all aspects
of this case in thelight  of the above principles we fee
that the appellants do not deserve the extrene penalty of
death, notwithstanding the fact that two of the nurders,
nanely, that of the Commandi ng O ficer and Second-i n- Comrand
were diabolically | planned and commtted in cold blood. From
the record, particularly the confessions made by the two
appel l ants which formed the principal basis for their
conviction we find that the appellants did not conmit the
above two murders on their own volition pronpted by any
notive or greed much |ess, evincing total ~depravity and
neanness. Indeed, it was the case of “the respondents
thenselves at the GCM - which has been accepted by us al so
inthe wearlier appeal, that Myjor R'S. Budhwar alongwth
other Oficers of the Unit of the appellants instigated and
conpelled themto conmt the above two nurders by exploiting
their religious feelings. The record further indicates that
initially the appellants declined to take any step towards
the conmi ssion of the offences but ultimtely they succunbed
to the "threat, conmmand and influence" of their superiors.
So far as the nurders of the other two officers are
concerned we find that they becane the unfortunate victinms
of circunstances as they happened to be present at the tine
of the incident. Another mtigating factor which in our
opinion calls for comutation of the sentence is that Mjor
Budhwar who al ongwi t h anot her of ficer (since dead)
masterm nded the two nurders were awarded |ife inprisonnent
whereas the appellants who carried out their orders / have
been sentenced to death. In dealing with this aspect of the
matter the High Court however observed, as noticed earlier
that the appel lants comitted the offences while the
officers were only abettors. |In our considered view in a
case of the present nature which relates to a disciplined
force as the Arny, the offence commtted by the officers who
conceived the plan, was nore heinous that of the appellants
who executed the plan as per their orders and directions. It
is of course true that those orders being not |awful the
appel l ants, even as disciplined soldiers, were not bound to
conply with the same nor their carrying out such order
m nimsed the offences but certainly this is a factor which
cannot be ignored while deciding the question of sentence.
Anot her factor which persuades us to comute the sentence is
the post nmurder repentance of the appellants who not only
surrendered before the authorities within two days but al so
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spoke out the truth in their confessional statenments. In
fact, but for their confessional statements the Oficers,
who were the mastermininize, could not have been brought to
book. None of the mitigating circunstances, as noticed by us
above, were taken into consideration by the H gh Court. It
was obliged to consider both the aggravating and the
mtigating ci rcunst ances and therefore by i gnoring
consideration of the mtigating circunstances, the High
Court apparently fell in error.

For the foregoning discussion we allow those appeals
and commute the sentence of death inmposed upon each of the
appel lants to inprisonment for I|ife, for +the conviction
recorded agai nst them




