8l 1
IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL Nos. 7020-7021 COF 2005
SHAHWAR BASHEER & ORS. Appel | ant (s)
VERSUS
VEENA MCHAN Respondent ( s)
Wth
Cl VIL APPEAL NO. 166 OF 2004
Wi th
CIVIL APPEAL Nos. 7022-7023 COF 2005
and

ClVIL APPEAL No. 1923 COF 2006

ORDER

G vil Appeal Nos.7020-7021 of 2005

Del ay condoned.

Appl i cati ons for substitution and setting asi de
abat ement are al | owed.

Heard | earned counsel for the parties.

Thi s appeal has been filed agai nst t he i mpugned
judgnent of the Hi gh Court of Karnataka at Bangal ore dated
24. 2. 2003.

The appel l ant's claim to be t he t enant of t he
prem ses in dispute and the respondent is the | andl ady.

Admittedly, the original tenant died on 20.5.1994.

The appellant No.1 is the widow of the original tenant
2

whil e other appellants are his children

At t he time when t he ori gi nal t enant di ed, t he
Kar nat aka Rent Control Act, 1961 (hereinafter referred to
as "1961 Act") was in force. Section 3(n) of the 1961 Act
reads as under:

"Tenant" neans any person by whom or on
whose account rent is payable for a prem ses and



i ncl udes the surviving spouse or any son or
daughter or father or nother of a deceased tenant
who had been living with the tenant in the

preni ses as a nenber of the tenant’s famly up to
the death of the tenant and a person continuing in
possession after the ternination of the tenancy in
his favour, but does not include a person placed
in occupation of a premises by its tenant or a
person to whomthe collection of rents or fees in
a public market, cart-stand or slaughter house or
of rents for shops has been franed out or |eased
by a local authority."

Thus, a perusal of Section 3(n) of the 1961, Act
shows t hat on t he death of t he ori gi nal tenant,
appel l ants herein becane the tenants in 1994 by operation
of | aw.

It appears that a new rent control Act known as "The
Kar nat aka Rent Act, 1999" (hereinafter referred to as the
"1999 Act") cane into force with effect from 31.12. 2001.
Section 5(1) of the 1991 Act reads as under

“Inheritability of tenancy. - (1) In the event of
death of a tenant, the right of tenancy shal
devolve for a period of five years fromthe date

of his death to his successors in the foll ow ng
order, nanely: -

(a) spouse;
(b) son or daughter or where there are
bot h son and daughter both of them
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(c) parents;
(d) daughter-in-law, being the w dow of

his pre- deceased son

Provi ded that the successor has ordinarily
been living or carrying on business in the
prem ses with the deceased tenant as a nenber of
his famly up to the date of his death and was
dependent on the deceased tenant:

Provided further that a right to tenancy

shal | not devol ve upon a successor in case such

successor or his spouse or any of his dependent

son or daughter is owning or occupying a prem ses

in the local area in relation to the premi ses

let."

Learned counsel for the respondent submitted that in

view of Section 5(1) of the 1991 Act, the appellants are
not the tenants of the prem ses in dispute in view of the
definition of Section 3(n) of the 1991 Act. W do

agr ee.

t he

not



It may be nentioned that in alnost all rent contro
statutes, the word "tenant" has been defined to include the
heirs of the tenant. Section 5 of the 1991 Act makes a
radi cal departure fromthe said |egal position. Hence, in
our opi ni on, it shoul d be strictly const rued and is
prospective in nature. In our opinion, Section 5 of the
1991 Act applies only if two conditions are fulfilled:
(1) The death of the previous tenant takes place after
31.12.2001; and
(I')five years have expired fromthe date of death.
In the present case since the previous tenant died in
1994, the appellants had become tenants in 1994 itself. It is a

well settled principle of interpretation that when rights have
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accrued in favour of a party, ordinarily they should not be
deemed to have been exti ngui shed unl ess the statute clearly
provides to that effect.

Learned counsel for the respondent has relied on Section

70(2) (b) of the 1999 Act which reads as under

"Not wi t hst andi ng such repeal and subject to the
provi sions of Section 69, -

(a) XXX XXX XXX

(b) al |l cases and proceedi ngs other than
those referred to in clause (a) pending at the
comrencenent of this Act before the Controller, Deputy
Commi ssi oner, Divisional Conmissioner, Court, District
Judge or the High Court or other authority, as the case
may be in respect of the prem ses to which this Act
appl i es shall be continued and di sposed off by such
Controller, Deput y Conmi ssi oner, Di vi si onal
Commi ssioner, Court, District Judge or the H gh Court
or other authority in accordance with the provisions of
this Act."

On the strength of Section 70(2)(b), |earned counsel for
the respondent subnitted that now the definition of "tenant"
prescribed in the new Act will apply. We do not agree. I n our
opi nion, the provision of Section 70(2)(b) is procedural. The
said Section has nothing to do with substantive rights which had

accrued before the 1999 Act cane into force.



As al r eady stated above, t he appel I ants had becone
tenants when the original tenant died in 1994 and there is no
clear provision in the 1999 Act which states that the tenancy
rights which had accrued earlier will becone extinguished on the
comng into force of the 1999 Act.

For the reasons given above, the appeals are all owed.
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The i mpugned judgnment of the Hi gh Court is set aside and the
matter is remanded to the High Court to go into the questions on
nmerits which the H gh Court has not decided, nanely:
(I')YWnhet her the | andl ady has bonafi de and reasonabl e need of
the prenises in dispute;
(I')yWhether the tenant has sublet the premnises in dispute.

The Hi gh Court is request ed to deci de t he case as
expeditiously as possible and preferably within six nonths after
the date of receipt of a copy of this order

The appeal are all owed. No order as to costs.
Cvil Appeal No.166 of 2004

Heard | earned counsel for the parties.

In Vi ew of t he interpretation of Section 5 of The
Kar nat aka Rent Act, 1999 in the order pronounced by us in Cvi
Appeal Nos. 7020- 7021 of 2005, this appeal is al | oned. The
i mpugned judgnment of the High Court is set aside and the matter
is remanded to the High Court for a fresh decision in accordance
with | aw Al'l questions of law and facts are |left open to be
t aken in t he Hi gh Court i ncl udi ng t he question t hat t he
appel I ant has vacated the premi ses and has not paid the rent.

The Hi gh Court is requested to deci de t he case as
expedi tiously as possible and preferably within six nonths after
the date of receipt of a copy of this order

The appeal is allowed. No order as to costs.

G vil Appeal Nos.7022-7023 of 2005

Heard | earned counsel for the parties.
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In Vi ew of t he interpretation of Secti on 5 of The



Kar nat aka Rent Act, 1999 in the order pronounced by us in G vi
Appeal Nos. 7020-7021 of 2005, these appeals are all owed.
i mpugned judgnment of the High Court is set aside and the matter
is remanded to the High Court for a fresh decision in accordance
with | aw. Al'l questions of law and facts are |l eft open to be
t aken in t he Hi gh Court i ncl udi ng t he question t hat
appel l ant has vacated the prem ses and has not paid the rent.
The Hi gh Court is requested to deci de t he case
expeditiously as possible and preferably within six nonths after
the date of receipt of a copy of this order
The appeal are allowed. No order as to costs.
Givil Appeal No.1923 of 2006
Heard | earned counsel for the parties.
In Vi ew of t he interpretation of Secti on 5 of
Kar nat aka Rent Act, 1999 in the order pronounced by us in G vi
Appeal Nos. 7020- 7021 of 2005, this appeal is al | owned.
i mpugned judgnment of the High Court is set aside and the matter
is remanded to the District Judge as the District Judge has not
decided the matter on nerits.
The District Judge is requested to decide the case as
expeditiously as possible and preferably within six nonths after
the date of receipt of a copy of this order

The appeal is allowed. No order as to costs.

..................... J.
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(Mar kandey Katj u)

..................... J.

(Asok Kumar Gangul y)
New Del hi ;
Cct ober 28, 20009.
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SHAHWAR BASHEER & ORS.

ClVIL APPEAL NO(s).

RECORD OF PROCEEDI NGS

VERSUS

VEENA MOHAN

7020- 7021 OF 2005

Appel I ant (s)

Respondent ( s)

(Wth appln(s) for bringing Lrs on record and c/delay in filing

appeal

for bringing LRS on record and setting asi de an abat enent

and c/delay in setting aside an abatenent and with office report)

W TH

G vil Appeal

NO. 166 of 2004

(Wth appln.(s) for exenption fromfiling OT. and directions)

G vil
Givil

Appeal
Appea

Dat e: 28/10/2009

CORAM :

NO. 7022-7023 of 2005
NO. 1923 of 2006

HON BLE MR JUSTI CE MARKANDEY KATJU
HON BLE MR JUSTI CE ASOK KUVAR GANGULY

For Appell ant(s)

For Respondent (s)
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P. Vishwant ha Shetty, Sr
V. Bal akri shna, Adv.

E.C. Vidya Sagar, Adv.

K. Prasad, Adv.
Adv.

Raj ani
C. V. Subba Rao,

G K. Bansal, Adv.
Reepak Kanshal, Adv.
Mul | apudi Ranbabu, Adv.

R S. Hegde, Adv.
Chandra Prakash, Adv.
Rahul Tyagi, Adv.
J. K. Nayyar, Adv.
Ashwani Garg, Adv.
Kamal Ki shore Joshi
P. P. Singh, Adv.

M N. Rao, Sr. Adv.
| . Venkat narayana, Sr. Adv.
T.N. Rao, Adv.
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Manj eet Kirpal, Adv.
Amit Pandit, Adv.
M ten Mahapatra, Adv.

Chandr ashekhar,
Verma, Adv.
Si ngh, Adv.

Adv.
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Si ngh, Sr. Adv.
Goul ey, Adv.
Sabharwal , Adv.
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G rish Anant hanmurthy, Adv.
Vai jayanthi Grish, Adv.
T.N. Rao, Adv.

These Appeal s were called on for hearing today.

Adv.

Adv.



UPON hearing counsel the Court made the follow ng

ORDER
C. A. Nos. 7020- 7021 of 2005
Del ay condoned.
Appl i cations for substitution and setting
abat ement are al |l owed.
The appeal s are al | owed in terns of t he
order. No order as to costs.

C. A No. 166 of 2004

The appeal is allowed in ternms of the signed order.
No order as to costs.

C. A Nos. 7022-7023 of 2005

The appeal s are al | owed in terns of t he
order. No order as to costs.

C. A No. 1923 of 2006
The appeal is allowed in terns of the signed order
No order as to costs.
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(K. K. Chaw a) (I'ndu Satija)
AR- CUM PS Court Master

[ Cormon signed order is placed on the file]
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