, E I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NOS. 4539-4540 OF 2005

COMM SSI ONER OF CENTRAL EXCI SE, MJUNMBAI ... Appe
| ant
VERSUS
M S. BRI TANNI A | NDUSTRI ES LTD. ... Respo
ndent
W TH
ClVIL APPEAL NO. 4621 OF 2006
CIVIL APPEAL NO. 42 OF 2009
ORDER
CIVIL APPEAL NOS. 4539-4540 OF 2005
The di spute whi ch arises in t he pr esent a
ppeal s
pertains to classification of the follow ng products of the
respondent: -
1. Chekkers Choco 40 P
2. Chekkers Fly Choco
3. Chekkers Choco 640 P and
4. Chekkers Choco ATC
The two entries which are involved are both in Chapter
Headi ng 19. 05 under t he sub- heads "Waf fl es and wa
fers".
: . \Wher eas t he Revenue want s t he af oresai d product s
0 e

covered by Entry 1905.31 which is "Coated with chocol ate or
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cont ai ni ng chocol ate", the case of the assessee is that it
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Reason: woul d cone in the residual sub-category "Qther" which is

1905. 90. For better understanding of the aforesaid dispute,
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we reproduce Chapter Heading 19.05 with its sub-heads as

under: -



"19. 05 Bread, pastry, cakes, biscuits and other
bakers’ wares, whether or not containing
cocoa, conmunion wafers, enpty cachets of
a kind suitable for pharmaceutical use,
sealing wafers, rice paper and simlar
products

- Bi scuits:

1905. 11 - In or inrelation to the manufacture
of which any process is ordinarily
carried on with the aid of power

1905. 19 - O her

1905. 20 - Cakes and pastry

- Waf fl es and wafers:

1905. 31 - Coated with chocol ate or containing
chocol at e

1905. 39 - O her

1905. 90 - O her”

Fromthe aforesaid narration it becomes clear that it
is not in dispute that the products are waffles and wafers.
In fact, to put it precisely, it is known as waffles and
waf ers. It is al so not in di spute t hat t he af oresai d
products are not coated with chocol at e. Therefore, the only
dispute is as to whether these products contains chocol ate
or not. It may be noticed that out of all the products
under Chapt er headi ng 19. 05, viz., bi scuits, cakes and
pasteries, or waffles and wafers, sone contains cocoa, as is
clear fromthe description contained in the main Headi ng and
if only cocoa is added or is contained in these products,
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that woul d not nmake it chocol ate. Thus, there has to be a
di f ference between cocoa and the chocolate that is nmade out

of cocoa

We find fromthe i nmpugned order of the Custons, Excise
& Service Tax Appellate Tribunal (herienafter referred to as
" CESTAT’ ) that CESTAT has not gone at all into the aforesaid
aspect, viz., as to whether the product contains only cocoa

or it contains chocol ate. We may record that it is not in



dispute that there is either cocoa or chocolate which is
sandwi ched between the two wafers. Thus, it was incumnbent
upon the CESTAT to see that the said ingredient is cocoa

sinplicitor or it is chocol ate.

W may al so record t he submi ssi on of M.

Lakshm kumar an, | ear ned counsel appeari ng for
respondent, that what is sandw ched between the two wafers

woul d not be covered by the expression "containing" inasnuch

as the said product should be inside the wafers and not

sandwi ched. Al'l these issues need to be decided by the

CESTAT which we do not find in its order to have been

deci ded. On the contrary, the CESTAT proceeds on the basis

that these are biscuits.

Accordingly, the inpugned order is set aside and the

matters are remtted back to t he CESTAT for
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consi der at i on. It hardly needs to be clarified that it

woul d be open for both the parties to contest all their

submi ssions in support of their respective cases.

CIVIL APPEAL NO. 4621 OF 2006
CIVIL APPEAL NO. 42 OF 2009

The product here may be different but the issue is
same and therefore, for the reasons nentioned above, these
appeal s al so stand remanded back to the CESTAT for fresh

consi der ati on.

[ ROHI NTON FALI NARI MAN ]

New Del hi
July 15, 2015.

t he

fresh
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COMMNR. OF CENTRAL EXCI SE, MUMBAI Appel | ant (s)
VERSUS
M'S. BRI TANNI A | NDUSTRI ES LTD. Respondent (s)

(Wth office report)

W TH

C. A No. 4621/2006 (Wth Ofice Report)

C. A No. 42/2009 (Wth Ofice Report for Direction)

Date : 15/07/ 2015 These appeals were called on for hearing today.

CORAM :
HON BLE MR, JUSTICE A K. SIKRI
HON BLE MR JUSTI CE ROH NTON FALI NARI MAN
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Karan Dev Chopra, Adv.
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M. Gaurav Nair, Adv.
Ms. Ni harika, Adv.
Ms. K J. John & Co., Advs.

UPON hearing the counsel the Court made the follow ng
ORDER

The appeal s are disposed of in terns of the signed



or der.
(Ni dhi Ahuj a) (Suman Jai n)
COURT MASTER COURT MASTER

[ Signed order is placed on the file.]
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