bVv I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 6758 COF 2004

DEPUTY COW SSI ONER OF

| NCOVE TAX & ANOTHER ... Appe
| ant s
VERSUS
ZUARI ESTATE DEVELOPMENT &
| NVESTMENT COMPANY LI M TED ... Respo
ndent
ORDER
The adm tted facts are that t he i nconme t ax
return
filed by the respondent-assessee for the assessnment year
1991-92 was accepted under Section 143(1) of the Income Tax
Act . After sonetinme, the assessing officer cane to know
that there was a sal e agreenent dated 19.06.1984 entered
into between the respondent and Bank of Maharashtra to sel
a building for Rs. 85,40,800 on the condition that the sale
woul d be conpl et ed only after t he five years
of t he
agreenent but before expiration of sixth year at the option
of the purchaser and the purchaser can rescind the sanme at
certain consideration. After the Bank had paid to the
assessee conpany on 20t h June, 1984 t he
sum of
Rs. 84, 47,111/-, being 90% of the consideration agreed upon
t he Assessee put and handed over possessi on
in part
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June, 1984 itself. By letter dated 12th June, 1990, in
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terns of clause 5 of the Agreenment of sale dated 19.6.1984,

t he Bank called upon t he assessee to conmpl ete t he



transacti ons and convey the property to the Bank by 18 th

June 1990. By a letter dated 16th June, 1993, the Assessee

confirnmed that the assessee conpany had put the prem ses in

possession of the Bank and that the assessee conpany woul d

take all necessary steps for transfer of the said prenises

on or before 30th Septenber, 1993. Even after the said date
the Assessee was unable to conplete the transaction on the

pretext that certain dispute had arisen owing to which the

assessee did not conplete the transaction. The Assessee’s

accounts for the year 1991, had discl osed the anount of

Rs. 84, 47,112/ - by it as a current liability under t he
headi ng "Advance agai nst deferred sale of building". In
the course of assessnent proceedi ngs for t he assessnent

year 1994-95, the Assessing O ficer raised a query as to

why the capital gains arising on the sale of the prenises

shoul d not be taxed in the assessnent year 1991-92. On

this basis, notice dated 04.12.1996 under Section 143 read

with Section 147 of the Incone Tax Act was served upon the

assessee on the ground that the assessee had escaped tax

chargeable on its incone in the assessnent year 1991-1992

Chal | engi ng t he validity of this noti ce, t he respondent

preferred wit petition in the H gh Court of Bombay. The

H gh Court has allowed the wit petition vide the inpugned
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orders which are subject matter of challenge in the present

appeal

After going through the detail ed order passed by the
H gh Court, we find that the nain issue which is involved
inthis case is not at all addressed by the High Court. A
contenti on was t aken by t he appel | ant - Depart nment to the
effect that since the assessee’s return was accepted under
Section 143(1) of the Income Tax Act, there was no question

of "change of opi ni on" i nasnmuch as whil e accepting t he



return under the aforesaid provision no opinion was forned

and therefore, on this basis, the notice issued was valid.

W find t hat this aspect is squarel y covered by t he
judgnent of this Court in Assistant Conmi ssioner of |ncome

Tax v. Rajesh Jhaveri Stock Brokers Private Linmted [2008

(14) sSCC 208] in the foll owi ng manner: -

"15. In the schene of things, as noted above,
the intimtion under Section 143(1)(a) cannot be
treated to be an order of assessnent. The
distinction is also well brought out by the statutory
provi sions as they stood at different points of tine.
Under Section 143(1)(a) as it stood prior to
1-4-1989, the assessing officer had to pass an
assessnent order if he decided to accept the return,
but under the anended provision, the requirenent of
passi ng of an assessnent order has been di spensed
with and instead an intimation is required to be
sent. Various circulars sent by the Central Board of
Direct Taxes spell out the intent of the |egislature
i.e. to mnimse the departnental work to scrutinise
each and every return and to concentrate on selective
scrutiny of returns. These aspects were highlighted
by one of us (D.K Jain, J.) in Apogee Internationa
Ltd. v. Union of India.
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16. It may be noted above that under the first
proviso to the newy substituted Section 143(1), with
effect from 1-6-1999, except as provided in the
provision itself, the acknow edgnment of the return
shal |l be deened to be an intimation under Section
143(1) where (a) either no sumis payable by the
assessee, or (b) no refund is due to him It is
significant that the acknow edgnent is not done by
any assessing officer, but nostly by ministerial
staff. Can it be said that any "assessnent” is done
by t henf The reply is an enphatic "no". The
i nti mati on under Section 143(1)(a) was deened to be a
noti ce of demand under Section 156, for the apparent
pur pose of naking machi nery provisions relating to
recovery of tax applicable. By such application only
recovery indicated to be payable in the intimation
becane pernissible. And nothing nore can be inferred
fromthe deem ng provision. Therefore, there being
no assessnment under Section 143(1)(a), the question
of change of opinion, as contended, does not arise."

The of fshoot of the aforesaid discussion is to hold
that judgnment of the High Court is erroneous and warrants

to be set aside. W allow this appeal setting aside the

i mpugned j udgnment of the Hi gh Court.

W find that pur suant to the notice i ssued under

Section 143 of the Incone Tax Act, the assessing officer



had conmputed the income by passing the assessnment orders on

merits and rejecting the contention of the respondent that

the aforesaid transaction did not anount to a sale in the

assessnent year in quest i on. Agai nst t hat assessnent

order, the respondent had preferred the appeal before the

Commi ssi oner of | ncone Tax (Appeal s) which was al so
di smi ssed. Furt her appeal was preferred before the I ncone
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Tax Appel late Tribunal . Thi s appeal, however, has been
al | owed by t he Tri bunal vi de orders dat ed 29. 01. 2004,

simply follow ng the inpugned judgnent of the High Court,

wher eby t he assessnent pr oceedi ngs itself wer e quashed.
Since we have set aside the judgnent of the High Court, as

a result, the orders dated 29.01. 2004 passed by the | ncone

Tax Appel |l ate Tribunal also stands set aside. The matter
is remtted back to the I ncone Tax Appellate Tribunal to

deci de the appeal of the respondent on nerits.

......................... , J.
[ ROHI NTON FALI NARI MAN ]

New Del hi ;
April 17, 2015.
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| TEM NO. 105 COURT NO. 14 SECTION IITA
SUPREMECOURTOF I NDI A
RECORD COF PROCEEDI NGS
Cvil Appeal No(s). 6758/ 2004
DY. COMWNR. OF | NCOVE TAX & ANR Appel | ant (s)
VERSUS
ZUARI ESTATE DEV. & | NVESTMENT COWP. LTD. Respondent (s)

(with office report)

Dat e :

17/ 04/ 2015 This appeal was called on for hearing today.



CORAM :
HON BLE MR, JUSTI CE A K. SIKRI
HON BLE MR, JUSTI CE ROH NTON FALI NARI VAN

For Appellant(s)

Pi nky Anand, ASG
Arijit Prasad, Adv.
Purni ma Bhat Kak, Adv.
Saudani ni  Shai na, Adv.
Ani| Katiyar, Adv.

B. V. Bal aram Das, Adv.

SEFFSF

For Respondent (s)

Dhruv Aggarwal, Sr. Adv.
Joseph Pookkatt, Adv.
Awant i ka Manohar, Adv.
Prashant Kumar, Adv.

SESS

UPON hearing the counsel the Court made the follow ng
ORDER

The appeal is allowed in terns of the signed order.

(Ni dhi Ahuj a) (Suman Jai n)
COURT MASTER COURT MASTER

[ Signed order is placed on the file.]
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