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Reportabl e
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 7499 OF 2004
Union of India & Os. ... Appellants
Ver sus
Ms. Agarwal Iron Industries ... Respondent
W TH
ClVIL APPEAL NO. 7502 OF 2004
JUDGVENT
D pak M sra, J.
In these appeals the assail is to the legal tenability of the order

dated 3.9.2003 passed by the Division Bench of the H gh Court of

Judi cature at Allahabad in Civil Wit Petition No. 275 of 2000

wher eby the Hi gh Court has quashed the search and seizure

conducted on 16.2.2000 in the factory premi ses of the 1 st respondent.
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Filtering the unnecessary details, the facts that constitute the
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filament of the controversy is that the 1st respondent is engaged in the
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Reason:
manuf acture of C. |I. pipes, fittings and manhol es and has obtai ned the
2
Iicence under the Central Excise Act. The factory in question has

been filing incone-tax returns under the Incone Tax Act, 1961 (for
brevity ‘the Act’). On 16. 2. 2000 when the sole proprietor of the
factory Shri Om Prakash Agarwal was absent, the officer of the

I ncone Tax Departnent conducted a search both at the residential as
wel|l as the business prenises. During the search of the residential

premi ses, son of the sole proprietor was inforned by the Income Tax



O ficer that the search operations were al so being conducted at the
factory prem ses. Despite such information he was not allowed to
| eave the house. Assailing the search and the seizure, the 1 st
respondent preferred a wit petition before the High Court and
contended therein that there was no information in possession of the
of ficer which could have persuaded any reasonabl e person to forman
opi ni on about the existence  of undi scl osed assets of t he
wit-petitioner. It is further urged that the warrant of authorization
was i ssued mechani cal | y, arbitrarily and there was tota
non- application of mind and noreover there was no formation of
opi ni on about the existence of undisclosed assets as contenpl at ed
under Section 132(1) of the Act. On this foundation, the search and

sei zure were sought to be quashed

3. A counter affidavit was filed by the revenue asseverating that s
there was no illegality in the initiation of the seizure and it had been
conducted in accordance with | aw and the revenue had enough

mat eri al agai nst the 1st respondent herein for the assessee had

suppressed the vital information pertaining to production and sal e

and the same was al so evidenced during the search operation. It was
contended that the productions declared by the 1 st respondent in the
official record was not even 1/5 th of the actual production reveal ed by

the seized docunents

4, It is interesting to note that the High Court by its order dated

29. 3. 2000 appoi nted an Advocate Commi ssioner to prepare an

i nventory of the goods in question in respect of which the restraint
order was passed. The said Advocate Conmi ssioner had submitted a
report which was taken on record. The Hi gh Court placed reliance on
deci sions in Comm ssioner of |Inconme-Tax v. Vindhya Meta
Corporationl, Dr. N. L. Tahiliani v. Comm ssioner of I|ncone Tax2

L.R Gupta v. Union of India v. Union of India 3 and Ajit Jain v.
Uni on of I ndia4 and extensively quoting fromDr. Tahiliani’s case
came to hold as follows:-

"At this stage it is relevant to refer to Para 40 of the
wit petition, which is quoted bel ow

1 (1997) 5 SCC 321



2 (1988) 170 I TR 592 (Al | ahabad)
3 (1992) 194 I TR 32 (Del hi)
4 (2000) 242 |TR 302 (Del hi)

"40. That in the facts and circunstances the
Petitioner bonafidely believes that there was no
i nformati on in possession of the officer issuing
the warrant of authorization for search which
could | ead any reasonabl e person to form an
opi ni on about exi stence of undi scl osed assets
with the Petitioner. The warrant of authorization
even if assuned that there was any, was issued
mechanically arbitrarily and w thout application
of mind and w thout form ng the opinion about

exi stence of undi scl osed assets, as contenpl ated
by Sub-Section (1) of Section 132."

The reply of the said paragraph has been given by the
Respondents in Para 33 of the counter affidavit, which
reads as under:

"33. That in reply to Paragraph 40 of the wit
petition, it is denied that the warrant of

aut hori zati on was issued nmechanically, arbitrarily
and wi thout application of mnd."

Fromthe aforesaid reply it is clear that there is no
specific denial of the avernents nade in Para 40 of the
wit petition. Order 8 Rule 5 of the Code of Civi
Procedure provides that every allegation of fact in the
plaint if not denied specifically or by necessary
inmplication or stated to be not admtted in the pleading
of the defendant shall be taken to be admtted except
agai nst the person under disability. In view of this
provision in absence of a specific denial in the counter
affidavit to the assertions made in the wit petition, it
can safely be concluded that there is no denial of the
facts stated in the wit petition. W are aware that the
expl anation to Section 141 of the Code of Civi

Procedure provides that the provisions of Code of Civi
Procedure shall not be applicable to the wit petition
However, the principles as stated in the Code of Givi
Procedure are al so applicable to the wit proceedings."

5. We have no hesitation in opining that the reasons ascribed in

the aforesaid paragraphs, |eaves us absol utely uninpressed. W
really cannot conprehend how an Advocate Conmi ssioner was

appoi nted to take inventory of the goods in respect of which the

restraint order was passed by the revenue under the Act. That apart,

it is difficult to appreciate how the denial in the counter affidavit filed
by the revenue could be treated as an admission by inplication to

cone to a conclusion that no reason was ascribed for search and

sei zure and, therefore, action taken under Section 132 of the Act was
illegal. The relevant confidential file, if required and necessary could
have been called for and exam ned. Revenue in the counter affidavit

was not required to elucidate and reproduce the information and



details that formed the foundation.

6. In this context, we may profitably refer to the decision in
Pooran Mal V. The Director of Inspection (lnvestigation), New

Del hi and ot hers5, wherein the Constitution Bench, while upholding

the constitutional validity of Section 132 of the Act opined thus:

"Search and seizure are not a new weapon in the
armoury of those whose duty it is to maintain social
security in its broadest sense. The process is w dely
recognized in all civilized countries. Qur own Crimna
Law accepted its necessity and useful ness in Sections
96 to 103 and Section 165 of the Crinminal Procedure
Code. In MP. Sharma v. Satish Chandra6 the chall enge
to the power of issuing a search warrant under Section

5 (1974) 1 SCC 345

6 Al R 1954 SC 300

96(1) as violative of Article 19(1)(f) was repelled on the
ground that a power of search and seizure is in any
system of jurisprudence an overridi ng power of the

State for the protection of social security and that

power is necessarily regulated by |aw. As pointed out in
that case a search by itself is not a restriction on the
right to hold and enjoy property though a seizure is a
restriction on the right of possession and enjoyment of
the property seized. That, however, is only tenporary

and for the Iimted purpose of investigation".

Thereafter, proceeding with the ratiocination, the Court ruled
that the provision has inbuilt spheres. Proceeding to enunerate the

spheres and ot her consequent facets, the Court rul ed:

"In the first place, it nust be noted that the power to
order search and seizure is vested in the highest
officers of the departnent. Secondly, the exercise of
this power can only follow a reasonabl e beli ef
entertai ned by such officer that any of the three
conditions nentioned in Section 132(1)(a),(b) and (c)
exists. In this connection it nmay be further pointed out
that under sub-rule (2) of Rule 112, the Director of

I nspection or the Commi ssioner, as the case nmay be,

has to record his reasons before the authorisation is

i ssued to the officers nentioned in sub-section (1).
Thirdly, the authorisation for the search cannot be in
favour of any officer below the rank of an |Income Tax

O ficer. Fourthly, the authorisation is for specific

pur poses enunerated in (i) to (v) in sub-section (1) all
of which are strictly limted to the object of the search
Fifthly when noney, bullion, etc. is seized the | ncone
Tax Officer is to make a sunmmary enquiry with a view

to determ ne how nuch of what is seized will be

retained by himto cover the estimated tax liability and
how nmuch will have to be returned forthwith. The

obj ect of the enquiry under sub-section (5) is to reduce
the inconveni ence to the assessee as nuch as possible

so that within a reasonable tine what is estimted due
to the Governnent may be retained and what shoul d



be returned to the assessee nay be immedi ately
returned to him Even with regard to the books of
account and docunents seized, their returnis
guaranteed after a reasonable tine. In the neantine
the person from whose custody they are seized is
permitted to make copies and take extracts. Sixthly,
where noney, bullion, etc. is seized, it can also be

i Mmedi ately returned to the person concerned after he
makes appropriate provision for the paynment of the
estimated tax dues under sub-section (5) and lastly,
and this is nost inportant, the provisions of the
Criminal Procedure Code relating to search and sei zure
apply, as far as they nay be, to all searches and

sei zures under Section 132. Rule 112 provides for the
actual search and seizure being made after observing
nor mal decenci es of behaviour. The person in charge of
the prenises searched is i mediately given a copy of
the list of articles seized. One copy is forwarded to the
aut horising officer. Provision for the safe custody of the
articles after seizure is also made in Rule 112. In our
opi nion, the safeguards are adequate to render the
provi sions of search and seizure as |ess onerous and
restrictive as is possible under the circunstances.

7. In District Registrar and Col |l ector, Hyderabad and
Anot her V. Canara Bank and Others7, while referring to Section

132 of the Act, it has been rul ed that:

"There are safeguards. Section 132 uses the words "in
consequence of information in his possession, has
reason to believe". (enphasis supplied) Section
132(1-A) uses the words "in consequence of

information in his possession, has reason to suspect".
Section 132(13) says that the provisions of the Code of
Crimnal Procedure, relating to searches and sei zure
shall apply, so far as may be, to searches and sei zures

7 (2005) 1 SCC 496

under Sections 132(1) and 132(1-A). There are al so

Rul es made under Section 132(14). Likew se Section

132- A(1) uses the words "in consequence of

information in his possession, has reason to believe"

(enphasi s supplied) Section 133 which deals with the

power to call for information from banks and ot hers

uses the words "for the purposes of this Act" and

Section 133(6) pernmits a requisition to be sent to a

bank or its officer".
8. The provision contained in Section 132(1) of the Act enables
the conpetent authority to direct for issue of search and seizure on
the basis of formation of an opinion which a reasonabl e and prudent
man would formfor arriving at a conclusion to issue a warrant. It is
done by way of an interimnmeasure. The search and seizure is not
confiscation. The articles that are seized are the subject of enquiry by
the conpetent authority after affording an opportunity of being heard
to the person whose custody it has been seized. The terns used are

‘reason to believe’'. Wiether the conpetent authority had formed the



opi nion on the basis of any acceptable material or not, as is clear as
crystal, the Hi gh Court has not even renotely tried to see the reasons.
Reasons, needl ess to say, can be recorded on the file and the Court

can scrutinize the file and find out whether the authority has
appropriately recorded the reasons for formng of an opinion that

there are reasons to believe to conduct search and seizure. As is

evincible, the H gh Court has totally nmisdirected itself in quashing the

search and seizure on the basis of the principles of non-traverse.

9. In our considered opinion, the H gh Court would have been
wel| advised to peruse the file to see whether reasons have been
recorded or not and whet her the same neet the requirenent of |aw

10. In view of our foregoing analysis, we allow the appeals, set
asi de the inpugned order passed by the H gh Court and remand the
matter to the High Court for fresh disposal in accordance with | aw
The revenue shall produce the file before the High Court, whereafter
the Hi gh Court shall proceed to adjudicate the lis. There shall be no

order as to costs.

[ Uday Unesh Lalit]

New Del hi ;
Novenber 12, 2014
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| TEM NO. 104 COURT NO. 6 SECTION IITA
SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS
Cvil Appeal No. 7499/ 2004
UNION OF I NDI A & ORS. Appel I ant (s)
VERSUS
M S. AGARWAL | RON | NDUSTRI ES Respondent ( s)

(Wth appln. (s) for stay and office report)

WTH C. A No. 7502/ 2004
(Wth office report)

Date: 12/11/2014 This appeal was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE DI PAK M SRA



For

HON BLE MR JUSTI CE UDAY UMESH LALIT

For Appel |l ant(s) M. Quru Krishna Kumar, Sr. Adv.
Ms. Madhurima Tatia, Adv.
Ms. Rashmi Mal hotra, Adv.
M. Vikas Ml hotra, Adv.
Ms. Anil Katiyar, Adv.
M. B. V. Balaram Das, AOR
Respondent ( s) M . Vinay Kr. Garg, Sr. Adv.
M. Raj endra Si ngh, Adv.
M. K. L. Gautam Adv.
M. I nran Ahnmad Abbasi, Adv.
M. Ashok Kumar Singh, AOR
UPON hearing the counsel the Court namde the follow ng
ORDER
In view of t he si gned reportable judgnent,
appeal s are al |l owed.
(Chetan Kunar) (H. S. Parasher)
Court Master Court Master

(Signed reportable judgnent is placed on the file)
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