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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

ClVIL APPEAL NOS. 3122-3123/1998

M S. METROPARK LTD. Appel I ant (s)
VERSUS
COWM SSI ONER OF CENTRAL EXCI SE, CALCUTTA Respondent (s)
( with appln. for stay and with O fice Report)
Date : 15/01/2004. These Petitions were called on for hearing today.
CORAM :

HON BLE MR, JUSTI CE S. N. VARI AVA
HON BLE MR JUSTI CE H. K. SEMA

For Petitioner (s)
M . Jai deep Gupta, Sr. Adv.,
Ms. Shi pra Ghose, Adv.

For Respondent (s)
M.ML. Verma, Sr.Adv.,
Ms. Vi bha Datta Makhij a, Adv.,
M. B. Kri shna Prasad, Adv.

UPON hearing counsel the Court nade the follow ng
ORDER

Heard the | earned counsel for the parties for about one and half hours.
The appeals are disnissed. There will be no order as to costs.

(Vijay Kumar Sharma) (Jasbi r Si ngh)

AR cum PS to Hon. Judge Court Master

Signed order is placed on the file.

I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NOCS. 3122-3123/1998

M S. METROARK LTD... Appell ant

Ver sus



COW SSI ONER OF CENTRAL EXCI SE, CALCUTTA .. Respondent

ORDER

These appeal s are against the judgnent of the Customs, Excise & Gold (Control) Appellate Trib
unal (for short 'the Tribunal’') dated 27.8.1997. The question for consideration is whethe
r the product manufactured by the appell ant-assessee nanely Dinethicone is classifiable under
Tariff Item No. 3003.20 (as clained by the Appellant) or under Tariff Item No.3910.00 (as cl
ai med by the Respondent- Revenue). The Assistant Collector held that the product was classifi
able under Tariff Item No.3910.00. The Collector (Appeals) allowed the Appeal and hel d that
the product was cl assifiable under Tariff lItem No.3003.20. The Tribunal by the inpugned ju
dgment has reversed the order of the Collector (Appeals) and has held that the product is ¢
assifiable wunder Tariff Item No.3910. 00.

For consideration of the question, it is necessary to note the Tariff Itens. They read as fo
Il ows: -

4.1.1 Heading No. Sub-headi ngDescription of goods
39.103910. 00 Silicones in primary formns
4.1.2Note 6 to Chapter 39
6. (a)ln heading Nos.39.01 to 39.14, the expression "primary forns" applies only to the follow
ing forns: -

(i) Li qui ds and pastes, including dispersions (enulsions and suspensions ) and sol utions;

(i) Bl ocks of irregular shape, |unps, powders (including nmoul ding powders), granules, flake
s and simlar bulk forns.

(b) Notwithstandi ng anything contained in Note 3 to this Chapter, heading Nos.39.01 to 39.14 s
hal | also include primary forms obtained fromconversion of another primary form falling unde
r the same headi ng, and such conversion shall amount to "nmanufacture".
4.1.3. Heading 38.23 & sub-headi ng 3823. 00
38. 23 3823. 00Prepared binders for foundry 20%
nmoul ds or cores; chem cal products

and preparations of the chemica

or allied industries (i ncluding

those consisting of mixtures of

nat ural products), not el sewhere

specified or included; residua

products of the chenical or

allied industries, not elsewhere

speci fied or included.

4.1.4Note 1 to Chapter 38
"This chapter does not cover

(a) ......
(c) Medicanents (headi ng No.30.03)"

4.1. 5Headi ng No. 30. 03 & sub-headi ng 3003. 20
30. 03Medi canents (including veterinary medi canment s)

3003. 20Medi canents (ot her than patent or Ni | proprietary) other than those
whi chare excl usively used

in Ayurvedi c, Unani, Siddha,

Honeopat hi ¢ or Bi o-chenic
syst ens.



4.1.6Note 2(i) to Chapter 30

2. For the purposes of headi ng No. 30.03:

(i) ' Medicanents’ nmeans goods (other than foods or
beverages such as dietetic, diabetic or fortified
foods, tonic beverages) not falling wthin heading
headi ng NO. 30. 02 or 30.04 which are either:-

(a) products conprising two or nore constituents which
have been ni xed or compounded together for therapeutic or prophylactic uses; or

(b)unm xed products suitable for such uses put up in
measured doses or in packings for retail sale or for use in hospitals."

At this stage, it nust be nentioned that the question whether the product Dinethicone is a
Silicone or not canme up for consideration before this Court in Hco Products Ltd. vs. Colle
ctor of Central Excise reported [(1994) 4 SCC 578]. This Court after considering the then

Tariff ltenms came to the conclusion that it was a Silicone and inter alia held as follows: -
"The products of the appellants as specifically classified in the lists and described as such
separately are not noticed and cl assified as such in the Pharnmacopoei a as drugs by thenselv
es or drugs internediate. Rather the products of the appellant are found by expert opinion to
be Silicones in the primary form of the grades specified. There is thus no basis herein to
di stinguish Silicone as industrially used or nedicinally used."

The Tribunal in the inpugned judgnent has held that the judgnment of this Court was not applic
able as it was based on different tariff items. Undoubtedly, the judgment was in respect of

different tariff itens. But the fact remains that this Court has given a categoric finding
that this product is a "Silicone in primary form'. This finding would therefore continue t
0 be binding. Tariff Itens may change but it cannot now be urged that this product is not "S
licone in primary formf. O course even though this product is a "Silicone in primary fornm' by
virtue of Note 1 to Chapter 38, it would not be covered by Entry 39.10 if it is "Medicanent".
The question therefore is whether it can be considered to be a Medicanent. The Tribunal, wth
out the aid of the Hico Products case (supra), canme to the conclusion that the product is a
Silicone in primary form In doing so, it has recorded that "it is not denied that D nethicon

e BPC is otherwise a Silicone in primary forni. It was subnitted that this observation was
not correct. It was subnmitted that it was always disputed that the product was a "Silicon in
primary forn. However, we find that there is no ground in the Meno of Appeal that this fi

ndi ng of the Tribunal has been wongly recorded. Even otherwise, it is a settled law that if

a Court or Tribunal records sonething then that has to be taken as correct unless the party
gets the sane clarified fromthat Court or Tribunal itself. As the Appellants have not nade
any effort to get this position clarified fromthe Tribunal nor taken any ground in the M
eno of Appeal it is not possible to accept this subnission

The submi ssion on behalf of the Appellant is that their product is a Medicament inasnuch as it
falls under Note 2 (1) (a) of Chapter 30. It is clained that it is a product conprising of
two or nore constituents which have been m xed or conpounded together. The Tribunal has not
accepted this. Before, we consider reasoning of the Tribunal it must be noted that the Ass
i stant Collector had given a categoric finding that D nmethicone BPC was an unni xed product an
dthat it was a Silicone in primary form The Collector (Appeals) has not dealt with the fin
ding that it is an unm xed product. The Collector (Appeals) has proceeded on the footing tha
t as the product has therapeutic or prophylactic use it would be a Mdicanent. O course, th
e Coll ector (Appeals) notes that the product has two or nore constituents but has not noticed
that the Appellants thensel ves have shown this product to be an wunm xed product in the class

fication list filed by them

The Tribunal which is a final fact finding authority has considered both these opinions. It

has observed that the Appellants thenselves filed the classification Iist showing this produ

ct to be an unm xed product. |If the product is an unm xed product nerely because a process of
hydrolysis of two or nore chemicals is involved the product would not fall within Chapter

Note 2(1) (a) of Chapter 30. Wth this finding of the Tribunal we are in full agreenent.

Even otherwi se, the law on the subject is clear. The Tribunal is final fact finding authority
Unless it is shown that there is sonmething perverse in its finding, this Court would not in
terfere. No authority is required for this purpose. But as a |arge nunber of authorities ar
e cited, we refer to them Pragati Conputers Pvt. Ltd. vs. Collector of Custons, Madras [(2
000) 10 SCC 150], Reliance Silicon (I) Pvt. Ltd. vs. Collector, Central Excise, Thane [(1997)
1 SCC 215], Ms. Asian Paints India Ltd. vs. Collector of Central Excise [(1988) 2 SCC 470] a
nd Col | ector of Customs, Bonmbay vs. Swastic Wollens (P) Ltd. & Ors. [1988 (Supp.) SCC 796].
For the above reason, we see no reason to interfere with the inmpugned Judgment. The Appeals s



tand dismssed. There will be no order as to costs.

.................. J
(S. N. VARI AVA)
.................. J
(H K. Senmm)

New Del hi ,

January 15, 2004



