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SUPREME COURT OF | NDI A
RECORD COF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (Civil) No(s).9839/2012

(From the judgenent and order dated 25/11/2011 in |ITA No.1056/2011 of
H GH COURT OF DELHI AT N. DELH)

CONVERGYS | NDI A SERVI CES PVT. LTD. Petitioner(s)
VERSUS
COWM SSI ONER OF | NCOVE TAX Respondent ( s)

Date: 13/12/2013 This Petition was called on for hearing today.

CORAM :
HON BLE MR. JUSTICE R M LODHA
HON BLE MR JUSTI CE SHI VA KI RTI SI NCH
For Petitioner(s) M. C S Agarwal, Sr. Adv.

M. Bhargava V. Desai, Adv.
Shreyas Mehrotra, Adv.
For Respondent (s) Gour ab Banerji, ASG
Arijit Prasad, Adv.

. Tanushree Sinha, Adv. for
Ms Anil Katiyar, Adv.

555 %

UPON hearing counsel the Court nmade the foll ow ng
ORDER

In CI.T.-11, Ahnedabad, Cujarat vs. Ms. Mastek Ltd.

The

a

t hree-Judge Bench of this Court in the order dated 4.3.2013 observed

as foll ows:
"We find that appeal filed by the Revenue under Section
of the Incone Tax Act, 1961 (for short, 'Act’) has
admtted by the High Court and two substantial questions
| aw have been franed for consideration of the appeal

260A
been

of

The grievance of the Revenue is t hat by necessary
i mplication, the other questions raised in the meno of appea

before the H gh Court have been rejected.

We are afraid that the Revenue is under sone m s-conception
The proviso following the main provision of Section 260A(4)

of the Act states that nothing stated in sub-section
i.e., 'The appeal shall be heard only on the question

(4),

SO

formul ated’ shall be deenmed to take away or abridge the power
of the Court to hear, for reasons to be recorded, the appea

on any other substantial question of law not fornmulated

by

it, if it is satisfied that the case involves such question

The High Court’s power to frane substantial question(s)
law at the time of hearing of the appeal other than

of

t he

questions on which appeal has been admitted remains under



Section 260A(4). This power is subject, however, to two
conditions, (one) the Court must be satisfied that appea
i nvol ves such questions, and (twd) the Court has to record
reasons therefor."

2. M. C S. Agarwal, |earned senior counsel of the petitioner
submits that appeal being I.T.A No. 1056 of 2011 is pending before
the H gh Court on one substantial question of law. He subnmits that
the present special |eave petition has been filed as two questions
of lawthat arise from the order of the Income Tax Appellate
Tribunal, have not been framed by the High Court. He submits that if
those two questions of law, in light of the order dated 4.3.2013 of
this Court in Mastek Ltd. (supra), are considered by the High court

at the tine of hearing of the inconme tax appeal, he does not have
much to say.
3. The two questions, which are belng pressed by t he

petitioner for consideration by the H gh Court in ITA No. 1056 of

2011, are as foll ows:
A.  Wether the Income Tax Appellate Tribunal was justified in
law, on the facts and in the circunstances of the case and on
the true and correct interpretation of Section 10A(1) read
with section 10A(4) of the Act, in holding that the petitioner
is not entitled to deduction under Section 10A of the Incone
Tax Act, 1961 in respect of foreign exchange fluctuation gain
anounting to Rs. 3,52,90,374/- arising on external conmmercia
borrow ngs for neeting working capital requirenents?

B. Whether the Income Tax Tribunal was justified in law, in
not allow ng deduction under Section 10A of the Incone Tax
Act, 1961, despite the fact that the petitioner did not have
other source of earning an income except from the export
activity which was covered under 10A of the Incone Tax Act,
1961 and for which the entire income including foreign
exchange fluctuation gain had been derived and consequently
the foreign exchange fluctuation gain arising on externa
comrer ci al borrowi ngs for neeting working capital requirements
is incone from business and eligible for relief under
Section 10A of the Act?

4. M. Gourab Banerji, learned Additional Solicitor GCenera
for the Revenue has no objection if the grievance of the petitioner
is considered by the H gh Court in light of the observations nmade by
this Court in the order dated 4.3.2013 in Mastek Ltd. (supra).

5. Havi ng consi dered the above subm ssions, we observed that
the High Court shall keep in view the order dated 4.3.2013 passed by
this Court in Mastek Ltd. (supra) which has been quoted above whil e
consi deri ng whether or not the above two questions of law which the
petitioner intends to press for consideration by the H gh Court need
to be framed at the tinme of hearing of the appeal

6. In Ilght of the above, obviously the observations nmade by
the Hi gh Court in the inmpugned order do not survive
7. Speci al | eave petition is disposed of accordingly.
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