t <l TEM NO. 56 COURT NO. 3 SECTI ON XV

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).6991/2006
(From the judgment and order dated 14/12/2005 in SBCSA No. 342/2004

of The H GH COURT OF RAJASTHAN AT JAI PUR BENCH, JAI PUR)

RAJESH SHARNMA Petitioner(s)
VERSUS
PRABHU LAL Respondent ( s)

(Wth office report)

Date: 04/09/2006 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE B. N. AGRAVAL
HON BLE MR JUSTI CE P. P. NAOLEKAR
For Petitioner(s) M. S. K Jain, Adv.
M. Mikesh Sharnma, Adv.
Ms. Pratibha Jain, Adv.
M. Puneet Jain, Adv.
M. H.D. Thanvi, Adv.
M. Sarad Singhani a, Adv.
For Respondent (s) M. Shail Kumar Dwi vedi, Adv.

M. GV. Rao, Adv.

UPON hearing counsel the Court made the follow ng

ORDER
Leave granted.
Heard | earned counsel for the parties.
The  appeal is al | oned, i mpugned orders

asi de and sui t for

eviction is decreed. The tenant-respondent is granted time

are

till

set

30t



h  June, 2007 to

vacat e t he prem ses in question upon filing usual undert aki ng
ithin four weeks

from today.

No costs.

[ Charanjeet Kaur ]
Om Prakash ]

Court Master
Court Master

[ Signed order is placed on the file ]
I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 3940 COF 2006

( Arising out SLP(C) No 6991 of 2006 )

Raj esh Shar ma .. Appel I ant (s)
Ver sus

Prabhu Lal .. Respondent ( s)

ORDER

Leave granted.

Heard | earned counsel for the parties.

The appellant filed a suit for eviction on the ground that the
t enant made certain constructions in t he sui t preni ses wi t hout t he
permi ssion of landlord and thereby naterially altered the prem ses
in questi on. The def ence of t he t enant was t hat per ni ssi on was

grant ed by the | andl ord unequi vocal |y under letter dat ed 23rd



February, 1994, Ex. A/1A. The trial Court disnissed the suit holding

t hat t he construction was made with t he consent of t he | andl ord
relying upon the aforesaid letter. When the mat t er was t aken
appeal , t he | ower appel l ate Court confirned j udgnent and decree

passed by the trial Court. Thereafter, the landlord took up the matter

before the Hi gh Court

.2/ -
2

in second appeal which disnissed the sane on the ground that there
was no substanti al guestion of | aw. Hence, this appeal by
| eave.

Lear ned counsel for the appellant-1andlord submitted t hat
on the basi s of aforesaid letter- Ex. A/ 1A, it cannot be said that
| andl ord gr ant ed per m ssi on for maki ng construction and t her eby

altering the premises in question, rather conditional pernission was

granted and as the conditions were not fulfilled, the defendant could

not t ake any advant age therefrom and decree for evi ction ought

have been passed on the grounds enunerated under Section 13 (1)(c)

of the Rajasthan (Control of Rent and Eviction) Act, 1950.

Lear ned counsel appeari ng for t he r espondent -t enant on

the ot her hand submitted that according to the aforesaid letter an

in

speci al

to



uncondi ti onal perm ssion  was granted to the tenant to make

construction. To consider these subm ssions, it would be

.3/ -

necessary to refer to r el evant portions of t he af oresai d letter

run thus :

"If you want to construct shops on platformof these cellars

t hen you may do so at your own cost and responsibility. Pl ease

ki nd enough to give the cellar of Shri Lal Chandra and the platform

in front of it for e and ny son in whi ch some busi ness

established for ny son."

.."Pl ease be ki nd enough to gi ve e t he cell ar of Shri La
Chandra and t he platform in its front only. Pl ease consi der t hese
requests peaceful |y and synpat hetically and in retrieving me from
the financial crisis under humanismand live and let live you will do
me a great favour."

From a bare perusal of the aforesaid two paragraphs in the
letter, it woul d be cl ear t hat t he | andl ord had grant ed per ni ssi on
with a condition t hat t he t enant shal | make construction upon t he
platformat his own cost and give the cellar of Shri Lal Chandra and
t he platform in front of t he same to t he | andl ord for carrying on
busi ness by his son. In our view the findi ngs r ecor ded by t he

trial Court as well as appellate Court were perverse and liable to be

whi ch
be
may be



set aside by the H gh Court in exercise of powers under Section 100

of the Code of Civi

.4 -
4
Procedure as it is wel | -settled t hat second appel l ate Court is
enpower ed to interfere with t he concurrent finding of fact recor ded
by the two courts in case it finds that the sane were perverse. For

the foregoing reasons, we are of the viewthat it is a fit case in which

i mpugned orders are fit to be set aside

Accordingly, appeal is al | owed, i mpugned orders are set
aside and sui t for evi ction is decr eed. The tenant-respondent is
granted tine till 30th June, 2007 to vacate the prenises in question

upon filing usual undertaking within four weeks fromtoday.

NEW DELHI ,

SEPTEMBER

No costs.

[ P.P. NAOLEKAR ]

04, 2006.






