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Samar Pal Singh ... Appel |l ant
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Chitranjan Singh ... Respondent

JUDGVENT

Prafulla C. Pant, J.

This appeal is directed against judgment and order dated
20.12. 2011, passed by the H gh Court of Judicature at
Al l ahabad in Gvil Revision No. 8 of 1990 whereby the revision
filed by the defendant No.1 is all owed, and order of eviction

agai nst the tenants passed by Judge, Snall Causes Court/Xth
Signature Not Verified

Digitally signed by
@ul shan Kumar Arora
Additional District Judge, Meerut, is set aside.
Dat e: 2015.09. 28
17:27:09 I ST
Reason:
2. We have heard | earned counsel for the parties and

perused the papers on record.
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3. Brief facts of the case are that plaintiff No.1/appellant is
owner and | andl ord of house bearing municipal no. 831 (old

no. 446), situated in Mowana, District Meerut. The house was

l et out to Nawab Singh (father of the respondents) and a rent
note (Annexure P-2) was executed on 15.02.1975. The buil ding
under | ease consists of ground floor used for comerci al

purposes and the first floor for the residential purpose. It was
pl eaded by the plaintiffs that the defendants stopped paynent

of rent of the building, after August, 1981. Consequently, a



notice on 16.08. 1982 was served on the defendants, and when

they failed to pay rent within one nonth of service of notice, a
suit for eviction and recovery of arrears of rent was filed by the
plaintiffs before Judge, Small Causes Court/District Judge,

Meer ut .

4. Only defendant no.1 (respondent before us) contested the
suit and filed witten statenent. It is admtted that the
plaintiff/appellant is the landlord of the house in question. It
is also adnitted that property was let out to Nawab Si ngh
father of answering defendant, on rent at the rate of Rs.440/-
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per nonth. However, it is denied that there was any default in
payment of rent, on the part of the defendants. It is stated that
no notice of demand of arrears of rent and termination of the
tenancy was served on the defendants. In the additional pleas,
the answering respondent has stated that the rate of rent was
only Rs. 200/- per nonth which was paid up to Decenber,
1981 to Kishan Pal Singh (father of plaintiff no.1). It is further
pl eaded that thereafter, the rent was not accepted by the
landlord. It is pleaded that answering defendant tendered
anount of Rs. 20,000/- before the trial court in May, 1984
whi ch included arrears of rent, nine percent interest and
costs. As such, in view of the provision contained in
sub-section (4) of Section 20 of Utar Pradesh Urban Buil di ngs
(Regul ation of Letting, Rent and Eviction) Act, 1972 (for short
"U P. Act No. 13 of 1972"), the defendants are protected from
the decree of eviction, and the suit is liable to be disnissed.
5. The trial court framed follow ng i ssues on the basis of the
pl eadi ngs of the parties:-

"1. Whet her defendants are in arrears of rent from

01. 09. 1981 and have comm tted default?
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2. Whet her rate of rent is Rs.440/- per nonth as
alleged by the plaintiff or is Rs.200/- per nonth as
al | eged by the defendant?



3. Whet her the plaintiff has served valid notice
upon the defendants u/s 106 Transfer of Property
Act ?

4. Whet her defendant is entitled to the benefits of
the provisions of Section 20 (4) of the U P. Act 13
of 1972?

5. To what relief, if any, is the plaintiff entitled?"

6. The parties led their oral and documentary evi dence
before the trial court. After hearing the parties, all the issues
were decided in favour of the plaintiffs, and the suit was
decreed for ejectnent of the defendants from accommodati on

in question, and also for arrears of rent anounting Rs.5,632/-
and nesne profits at the rate of Rs.440/- per nonth till

di spossession of the defendants. Aggrieved by said judgnent
and decree dated 06.12.1989, passed in SCC Suit No. 5 of

1983 by Judge, Small Causes Court/ Xth Additional District
Judge, Meerut, Civil Revision was filed under Section 25 of
Provincial Small Causes Court Act, 1887 which was all owed by
the Hi gh Court vide inpugned order, challenged before us, in

t hi s appeal
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7. The Hi gh Court has not disturbed the findings of tria
court on issue Nos. 1, 2 and 3. The Hi gh Court has observed
inits order that the defendants have not disputed the findings
of the trial court on issue Nos. 1, 2 and 3, as such, the same
have attained finality. The only findings on issues No. 4 to 5
were chal |l enged before the High Court which relate to

provi sion contained in sub-section (4) of Section 20 of U P. Act

No. 13 of 1972.

8. Clause (a) of sub-section (2) of Section 20 of U P. Act No
13 of 1972 allows a landlord to seek eviction of tenant froma
buil ding after determ nation of his tenancy, on the ground that
the tenant is in arrears of rent for not |ess than four nonths,
and has failed to pay the same to the Iandl ord within one

month fromthe date of service of notice of demand upon him



But sub section (4) of Section 20 protects the tenant from
decree of eviction if he deposits entire arrears of rent with nine
percent interest and costs before date of first hearing in the

suit.

9. Sub-section (4) of Section 20 of the Act reads as under: -
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"(4) In any suit for eviction on the ground mentioned
in clause (a) of sub-section (2), if at the first hearing
of the suit the tenant unconditionally pays or

tenders to the landlord or deposits in Court the
entire anmount of rent and damages for use and
occupation of the building due fromhim(such

damages for use and occupation being cal cul ated at

the sane rate as rent) together with interest thereon
at the rate of nine per cent per annum and the

| andl ord’s costs of the suit in respect thereof, after
deducting therefrom any anount already deposited

by the tenant under sub-section (1) of Section 30,

the Court may, in lieu of passing a decree for
eviction on that ground, pass an order relieving the
tenant against his liability for eviction on that
ground:

Provided that nothing in this sub-section, shal
apply in relation to a tenant who or any nenber of
whose fam |y has built or has otherwi se acquired in
a vacant state, or has got vacated after acquisition
any residential building in the sane city,
muni cipality, notified area or town area
Expl anation: - For the purpose of this sub-section-
(a) the expression "first hearing" neans the first
date for any step or proceeding nentioned in
the sunmons served on the defendant;
(b) the expression "cost of the suit" includes
one-hal f of the anmpunt of counsel’s fee taxable
for a contested suit."
10. Fromthe record, it appears that initially suit was decreed
ex-parte agai nst the defendants, and they got the sane set
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asi de vide order dated 25.05.1984. On the next day i.e.
26. 05. 1984, on behalf of the defendants, a tender was
submitted for depositing Rs. 20,000/- in favour of the landlord
towards arrears of rent, 9% interest and costs of the suit. It is
al so apparent fromthe record that after the tender was passed

by the Court, the anount was deposited on 28.05.1984. It is

not disputed by the | earned counsel for the appellant that the



anount deposited was sufficient to cover what was required to
be deposited under the sub-section quoted above. As to the

date of first hearing, also no argunent is advanced before us
as such there is no scope of interference with the concl usion of

the H gh Court on that point.

11. What is vehenently argued before us on behalf of the

landlord is that in view of the proviso to sub-section (4) of

Section 20, since the defendants have acquired as nmany as

four houses within nunicipal limts of the city, as such, they

are not entitled to protection provided under the sub-section.

On the other hand, on behalf of the tenants, it is contended

that the proviso to sub-section (4) deprives a tenant only if he

has built or otherw se acquired a residential house in a vacant
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state in the city and in this connection it is further submtted

that properties acquired by the tenants are comerci al

12. From the | anguage of sub-section quoted above, it is
clear that under the proviso it is provided that nothing in the
sub-section could apply in relation to a tenant who or any
menber of whose fanmily has built or has otherw se acquired in
a vacant state, or has got vacated after acquisition, any
residential building in the sane city. Learned counsel for the
tenant/respondent did not dispute that the respondent has
acquired property Nos. 621, 42, 43 and 72 in the nunicipa
limts of Mowana (District Meerut). Wat the H gh Court has
held is that the proviso deprives the tenant of the protection
under sub-section (4) only if he has acquired residenti al

bui | di ng. On carefully going through the record, we are
unable to agree with the High Court that none of the
properties acquired by the tenant are residential. Fromthe

evi dence on record, it is clear that only property no. 621 and
property no. 42 are shops. The record reveal s that property no.
43 consists of two rooms, one hall on the ground floor, and

one roomw th Sehan on the first floor and property no.72
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consists of five roons. There is no specific finding that the
nature of these two buildings is exclusively conercial. |In our
opi nion, H gh Court has erred in law by treating these two
properties as commercial wi thout there being evidence to that
effect. A building which can be used for residential as well as
comrer ci al purposes cannot be said to be excluded fromthe
clutches of proviso to sub-section (4), if built, or acquired in
vacant state within linmts of the municipal area in which the
house from which eviction is sought by the | andlord. Needl ess

to say in the present case building in question was |let out for

resi denti al -cum conmer ci al pur poses.

13. It cannot be said that object of sub-section (4) of Section
20 is to protect those tenants who have built, or acquired in
vacant state a house which can be used for residential as well
as comercial purposes. If word "residential” nmentioned in the
proviso is taken to nean what has been interpreted by the
Hi gh Court, the object of the proviso would get defeated. As
such, in our opinion, the Hi gh Court has erred in lawin
reversing the judgnment and decree passed by the Judge Snall
Cause Court.
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14. For the reasons as di scussed above, we are unable to
uphol d the inpugned order passed by the Hi gh Court.
Therefore, the appeal is allowed and i nmpugned order passed
by the H gh Court in revision is set aside. The decree passed
by the Judge Small Causes Court/Xth Additional District
Judge, Meerut in SCC Suit No. 5 of 1983 is restored. The
defendants are directed to vacate premi ses in question within

a period of sixty days fromtoday. No order as to costs.

[ Di pak M sra]



[Prafulla C. Pant]

New Del hi ;
Sept enber 28, 2015.
| TEM NO. 1B COURT NO. 5 SECTI ON Xl
SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS
Cvil Appeal No(s) . 7988/ 2015
SAMAR PAL SI NGH Appel I ant (s)
VERSUS
CHI TRANJAN SI NGH Respondent ( s)

Date : 28/09/2015 This appeal was called on for judgnent today.

CORAM : HON BLE MR, JUSTI CE DI PAK M SRA
HON BLE MR, JUSTI CE PRAFULLA C. PANT

For Appel I ant(s) M. Di nesh Kumar Garg, AOR
Ms. Dhananj ay Garg, Adv.
M Deepak M shra, Adv.
M

Abhi shek Garg, Adv.
For Respondent (s) M. N khil Jain, Adv.

Hon’ ble M. Justice Prafulla C. Pant pronounced the judgnent
of the Bench consisting Hon'ble M. Justice D pak Mshra and His
Lor dshi p.

The appeal stands allowed in terns of the signed reportable
j udgnent .

(Gul shan Kumar Arora) (H. S. Parasher)
Court Master Court Master

(Signed reportable judgnent is placed on the file)



