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UPON hearing the counsel the Court nmade the follow ng

ORDER

Section 6 of the Hi ndu Succession Act, 19
with devolution of interest in coparcenary property
and postul ates that when a nale Hindu dies after the

comrencenent of the Act, having at the time of his

deat h an i nterest in a Mt ak
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property, his interest in the property shall devol ve
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by survivorship upon the  surviving
Reason:

coparcenary and not in accordance with the Act.
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terns of the proviso however if the deceased had |eft
himsurviving a fenale relative specified in class
of the Schedule or a nmale relative specified in that
cl ass who cl ai s t hr ough such femal e relative
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interest of the deceased in the Mtakshara coparcenary
property shall devolve by testanentary or intestate
succession, as the case may be, under the Act and nor
by survi vorshi p.
It is conmon ground that Section 6, as substituted
by Act 39 of 2005 w.e.f. 9th Septenber, 2005, has made
t he daughter of a coparcenar also entitled to claimas
a mal e copar cenar . That provi si on was not in
exi stence earlier. Be that as it may the question
that falls for determination in the present appea
shal |l have to be answered by reference to Section 6 as
it stood before the said amendnent.
The Hi gh Court has pl aci ng reliance upon t he
decision of this Court in Commissioner of Wealth-Tax,
Kanpur, etc. v. Chander Sen etc. - AIR 1986 SC 1753;
hel d that succession to the property in the case at
hand shall be governed by general rule of succession
as stipulated in Section 8 of the H ndu Succession
Act , 1956. In Chander Sen’ s case (supra) whil e

dealing with the provisions of the Walth Tax Act and
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the effect of partition of joint fam |y between the

f at her and hi s only son, this Court noti ced
cl eavage in the judicial opinion expressed by severa

high courts in the country and resol ved the sane by

accepting t he Vi ew t aken by t he Hi gh Courts

Al'l ahabad, Madras, Madhya Pradesh and Andhra Pradesh

whil e overruling t hat t aken by t he Hi gh Court
Quj ar at . This Court observed:

"20. In view of the preanble to the

Act, i.e., that nodify where necessary

and to codify the law, in our opinion

it is not possi bl e when Schedul e

indicates heirs in class I and only

i ncl udes son and does not include son’'s

son but does i ncl ude son of a
predeceased son, to say that when son
inherits the property in the situation
contenpl ated by section 8 he takes it

as karta of his own undivided famly.

t he

of

of



The Cujarat High Court’s view noted
above, if accepted, would nean that
t hough the son of a predeceased son and
not the son of a son who is intended to
be excl uded under section 8 to inherit,
the latter would by applying the old
Hindu law get a right by birth of the
said property contrary to the schene
outlined in section 8. Furthernore as
noted by the Andhra Pradesh Hi gh Court
that the Act nakes it clear by section
4 that one should ook to the Act in
case of doubt and not to t he
pre-existing Hndu law. It would be
difficult to hold today the property
whi ch devol ved on a Hindu under section
8 of the Hi ndu Succession would be HUF
in his hand vis-a-vis his own son; that
woul d anount to creating two cl asses
anong the heirs mentioned in class |
the male heirs in whose hands it wll
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be joint Hindu famly property and
vis-a-vis son and fermale heirs with
respect to whomno such concept could
be applied or contenplated. It may be
mentioned that heirs in class | of
Schedul e under section 8 of the Act

i ncl uded wi dow, nother, daughter of
predeceased son etc.

21. Bef ore we conclude we may state
that we have noted the obervations of
Mul I a’s Comentary on Hi ndu | aw 15th
Edn. dealing with section 6 of the Hindu
Succession Act at page 924-26 as well as
Mayne’'s on Hindu Law, 12th Edition pages

918-919.

22. The express words of section 8 of
The Hi ndu Successi on Act, 1956 cannot be
i gnored and nust prevail. The preanbl e

to the Act reiterates that the Act is,

inter alia, to "anend’ the law, with

t hat background the express | anguage

whi ch excludes son’s son but included

son of a predeceased son cannot be

i gnored. "

At the hearing before us, |earned counsel for the

appel I ant strenuously argued that the view taken by
this Court in Chander Sen’s case (supra) was not in
tune with t he latter deci si ons of this Court in
Vel l'i kannu v. R Singhaperunmal and Another - (2005) 6
SCC 622 and in Rohit Chauhan v. Surinder Singh and
O hers -(2013) 9 SCC 419. In Vel | i kannu’ s case

(supra), this Court was deal i ng with t he question

whet her a son who is held guilty of having mnurdered



hi s f at her was di squalified from i nheriting t he

copar cenary property and woul d be deened to have
5

predeceased his father. It was in that context that

this Court referred to the case | aw on the subject and

t he principl es and precedents of Hi ndu Law as
expl ai ned in N. R Raghavachari ar and S. V. Qupte’s
Hi ndu Law as al so the decisions of this Court in State

Bank of India v. CGhamandi Ram - (1969) 2 SCC 33; State

of Mahar ashtra V. Nar ayan Rao Sham Rao Deshrukh -
(1985) 2 SCC 321 and Kenchava Kom Sanyel | appa
Hosmani and Anot her V. Grimall appa Channappa

Samasagar - AIR 1924 Privy Council 209; to sumup the
| egal position as under:

"14. In this connection, a reference may be
made in the case of State Bank of India Vs.
Ghamandi Ram reported in (1969) 2 SCC 33, it
was hel d t hus: -

"According to the Mtakshara School of
Hi ndu Law all the property of a Hindu
Joint Family is held in collective
ownership by all the coparceners in the
quasi - corporate copacity. The textua
authority of the Mtakshara Lays down
in express ternms that the joint faml;y
property is held in trust fromthe
joint famly menbers then living and
thereafter to be both ( See Mtakshara,

Chaper I, 1-27) The i nci dents of
copar cernership under the Mtakshara
Law are: first the I'i neal mal e

descendants of a person upto the third
generation, acquire on birth ownership
in the ancestral properties of such
person; Secondly that such descendants
can at any time work out their rights
by asking for partition; thirdly, that
till partition each nenber has got
owner shi p extendi ng over the entire
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property co- jointly with the rest;
forthly, that as a result of such
co-ownership t he possessi on and
enj oynent of the properties is conmon
fifthly that no alienation of the
property is possible unless it before
necessity, w thout the concurrence of

the coparceners, and sixthly; that the

i nterest of a deceased nenber | apses on
his deat h to t he survivors. A
coparcenary under the M takshara Schoo

is a creature of |law and cannot arise

by act of parties except in so far that
on adoption the adopted son becones a



co-parcener with his adoptive father as
regards the ancestral properties of the
letter.”

15. The concept of coparcener as given in the
M t akshara School of Hi ndu Law as al ready

nmenti oned above, is that of a joint famly
property wherein all the nenbers of the
coparceners share equally. In this connection a
reference nay be made to a decision of this
Court in the case of State of Miharashtra vs.
Narayan Rao Sham Rao Deshnmukh & Ors. reported
in (1985) 2 SCC 321 in which Their Lordships
have held as foll ows:

"A Hi ndu coparcenary is however, a
narrower body than the joint fanily.
Only nmal es who acquire by birth an
interest in the joint or coparcenary
property can be menber s of t he
coparcenary or coparceners. A nale
menber of a joint famly and his sons,
grandsons and great grandsons constitute
a coparcenary. A coparcener acquires
right in the coparcenary property by
birth but his right can be definitely
ascertai ned only when a partition takes
pl ace. When the famly is joint, the
extent of the share of a coparcener
cannot be definitely predicated since it
i s al ways capabl e of fluctuating."

16. Therefore, in view of various decisions
of this Court it appears that Defendant No.1l
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and the plaintiff who was narried to Defendant
No.1l were nenbers of joint Hindu famly. If the
def endant - appellant had not incurred the

di squalification, t hen t hey woul d have
inherited the property as per Mtakshara Schoo

of Hindu Law. But the question is that when the
sol e mal e survivor had i ncurred t he
di squalification can he still claim the
property by virtue of Mtakshara School of

H ndu Law ? |If he cannot get the property by

way of survivorship, then the question is

whet her his w fe who succeeds through the

husband can succeed to the property? Qur answer

to this question is in negative. In fact, prior

to the anendnment of the Hi ndu Succession Act,
Sections like 25 & 27 were not there but the
nmurderer of his own father was disqualified on

the principle of justice, equity and good

consci ence and as a neasure of public policy.

This position of | aw was enunci ated by the

Privy Council way back in 1924 in the case of
Kenchava Kom Sanyel | appa Hosmani & Anr. vs.

G rinmal | appa Channappa Sonmasagar reported in

Al R 1924 PC 209 wherein Their Lordshi ps have

held as foll ows:

"In their Lordshi ps’ view it was
rightly held by the two Courts bel ow

that the nmurderer was disqualified ;and
with regard to the question whether he

is disqualified wholly or only as to

t he benefi ci al i nterest whi ch t he
Subor di nat e Judge di scussed, founding



upon t he di stinction bet ween t he
beneficial and | egal estate which was
made by the Subordinate Judge and by
the H gh Court of Madras in the case of
Vedanayaga Mudaliar v. Vedammal , their
Lordships reject, as did the High Court
here, any such distinction. The theory
of legal and equitable estates is no
part of H ndu |law, and should not be
i ntroduced into discussion

The second question to be decided is

whet her the title can be cl ai med
through the nmurderer. If this were so
t he def endant s as t he mur derer’s
sisters, would take precedence of the
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plaintiff, his cousin. In this matter
al so, their Lordships are of opinion
that the Courts bel ow were right. The
mur der er shoul d be treated as
nonexi stent and not as one who forns
the stock for a fresh Iine of descent.
It may be pointed out that this view
was al so taken in the Madras case just
cited."

Their Lordships al so expl ained the decision in
the case of Gangu vs. Chandrabhagabai reported
in (1908) 32 Bom 275 and held as follows :

"I't was contended that a different
ruling was to be extracted fromthe
deci si on of the Bonbay Hi gh Court in
Gangu v. Chandrabnagabai. This is not
so. In that case, the wife of a nurderer
was held entitled to succeed to the
estate of the nurdered man but that was
not because the wi fe deduced title

t hrough her husband, but because of the
principle of Hindu famly law that a

w fe becones a nenber of her husband’s

gotra, an act ual relation of her
husband’ s relations in her own right, as
it is called in H ndu law a

gotraj a-sapi nda. The decision therefore
has no bearing on the present case. "

Ther ef or e, the principle which has been
enunci at ed by their Lordships is in no
uncertain ternms totally disinherit the son who
has nurdered his father. Their Lordshi ps have
observed as foll ows:

"A murderer nust for the purpose of the
i nheritance, be treated as if he were
dead when the inheritance opened and as
not being a fresh stock of descent; the
excl usion extends to the | egal as well
as beneficial estate, so that neither
he can hinsel f succeed nor can the
successi on be claimed through him"
9

17. This position of |aw was incorporated by
way of Section 25 of the H ndu Succession Act,
1956 as quoted above, which clearly enunciates
that a person who commits nurder or abates the
commi ssion of nurder shall be disqualified from



inheriting the property of the person nurdered,
or any other property in furtherance of the
succession to which he or she coimitted or
abetted the conmmission of the nurder. In fact,
the objects and reasons al so nakes a reference
to the Privy Council judgment (supra). The

obj ects and reasons for enacting Section 25
read as under

"A murderer, even if not disqualified
under Hi ndu Law from succeeding to the
estate of the person whom he has

nmur der ed, is so disqualified upon
principles of justice, equity and good
consci ence. The nmurdered is not to be
regarded as the stock of a fresh |ine of
descent but shoul d be regarded as

nonexi stent when the successi on opens.”

18. Therefore, once it is held that a person
who has nurdered his father or a person from
whom he wants to inherit, stands totally
di squalifi ed. Section 27 of the Hindu
Succession Act nakes it further clear that if
any person is disqualified frominheriting any
property under this Act, it shall be deened as
i f such person had died before the intestate.
That shows that a person who has nurdered a
person through whom he wants to inherit the
property stands disqualified on that account.
That nmeans he wll be deened to have
predeceased him The effect of Section 25 read
with Section 27 of the Hi ndu Succession Act,
1956 is that a nurderer is totally disqualified
to succeed to the estate of deceased. The
franers of the Act in the objects and reasons
have nmade a reference to the decision of the
Privy Council that the nurderer is not to be
regarded as the stock of a fresh |line of
descent but shoul d be regarded as non-existent.
That neans that a person who is guilty of
committing the nmurder cannot be treated to have
any rel ationship whatsoever with deceased’s
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estate.
To the sane effect was the decision of this Court
in Rohit Chauhan v. Surinder Singh and Others - (2013)
9 SCC 419 where this Court simlarly noticed earlier
decision of this Court in Bhanwar Singh v. Puran &
O hers - (2008) 3 SCC 87 and the decision of this
Court in M Yogendra  and O hers V. Leel amma
O hers - (2009) 15 SCC 184 to concl ude as under
"14. A person, who for the time being is
the sol e surviving coparcener as in the
present case @il ab Singh was, before the
birth of the plaintiff, was entitled to
di spose of the coparcenary property as if
it were his separate property. aul ab

Singh, till the birth of plaintiff Rohit
Chauhan, was conpetent to sell, nortgage

N

and



and deal with the property as his property
in the manner he |iked. Had he done so
before the birth of plaintiff, Rohit
Chauhan, he was not conpetent to object to
the alienation nade by his father before he
was born or begotten. But, in the present
case, it is an adnmitted position that the
property whi ch Defendant 2 got on partition
was an ancestral property and till the
birth of the plaintiff he was the sole
survi vi ng copar cener but t he nmonent
plaintiff was born, he got a share in the
father’'s property and becane a coparcener
As observed earlier, in view of the settled
| egal position, the property in the hands
of Defendant 2 allotted to himin partition
was a separate property till the birth of
the plaintiff and, therefore, after his
birth Defendant 2 could have alienated the
property only as karta for |egal necessity.
It is nobody’ s case that Defendant 2
executed the sal e deeds and rel ease deed as
karta for any |legal necessity. Hence, the
sal e deeds and the rel ease deed executed by
11

@Qulab Singh to the extent of entire

coparcenary property are illegal, null and

voi d. However, in respect of the property

whi ch woul d have fallen in the share of

@ulab Singh at the time of execution of

sal e deeds and rel ease deed, the parties

can work out their renmedies in appropriate

proceedi ng. "

It woul d thus appear froma careful reading of the
above pronouncenent s t hat there is an appar ent
conflict in the views taken by this Court in the above
deci si ons. Thi s conflict needs to be resol ved
authoritatively by a |arger Bench especial when the
subsequent decisions of this Court in Rohit Chauhan’s
case and Vel likannu’s case (supra) have not noticed
the earlier decisions of this Court in Chander Sen’s
case (supra) and Yudhishter v. Ashok Kumar - (1987) 1
SCC 204.
We accordingly refer the matter to a | arger Bench

conpri sing three Judges for an authoritative
pronouncenment on the subject. The papers shall be

pl aced before Hon’ ble the Chief Justice of India for

constituting an appropriate Bench

( MAHABI R SI NGH) (VEENA KHERA)
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