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Lokeshwar -Si ngh Panta, J.

Speci al | eave granted.

This Civil 'Appeal is filed against the judgnment and order
dated 19/12/2003 in CMAP No. 56142/2003 and order dated
28.01.2005 in CVRA No. 9847/2004 of the Hi gh Court of
Judi cature, at Allahabad, whereby the H gh Court disnissed
the Wit Petition and Review Application filed by the appellant.

The rel evant facts giving rise to the filing of the appea
are as under:

The post of Extra Departnental Branch Post Master
(hereinafter referred to as ' EDBPM ) Unchagaon, District
Jaunpur, fell vacant on 01.01.1996 due to retirenent of Sri
Raj Murthi Pandey on attaining the age of superannuation on
31.12.2005. The vacant post of EDBPM was notified to
District Enploynent O ficer, Jaunpur, vide Meno No.  PFA-

490 dated 06.11.1995 issued by the Superintendent of Post

O fices, Jaunpur, requesting the forner to sponsor the nanes
of mininmumthree and maxi num five eligible candi dates for
appoi ntnent to the post within a period of one nonth.
Pursuant to the demand, the District Enployment Oficer
Jaunpur, on 13.11.1995 despatched a |ist of ten candi dates

i ncluding the name of Snt. Neel am Pandey, respondent no. 5
herein, for consideration to the post in question

The Selection Committee did not consider the name of
respondent No. 5. She approached the Central Administrative
Tri bunal (CAT), Allahabad Bench, All ahabad, by way of filing
O A No. 1 of 1996. The CAT issued notice to the opposite
parties on 02.01.1996 and by an interimorder pernmtted the
Superi nt endent of Post O fices to go on with the process of
selection, but the result of selection was directed not to be
declared until orders are passed by the Tribunal

The Superintendent of Post O fices, Jaunpur, respondent
No. 4 herein, instead of resorting to select the candi dates from
the nanes sent by the District Enploynent O ficer, advertised
the post on 17.01.1996 by inviting applications frompublic in
general . The appell ant and respondent No. 5 both applied
afresh for appointment pursuant to the advertisenment besides
five nore eligible candi dates. Thereafter, respondent No. 4
vide his letter dated 18.04.1996 requested the District
Magi strate, Jaunpur, to get the inquiry conducted fromthe
concerned officers of Tehsil, Shahaganj, relating to character,
ant ecedents, status and sources of income of the appellant
and respondent No. 5. The officer-in-charge for District




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 4

Magi strate, Jaunpur, submtted his Report dated 04.06. 1996
to respondent No. 4 with an endorsenent in regard to the
status and property incone per nonth of the appellant as well
as respondent No. 5. After judging the conparative merits
including the essential eligibility criterion of possessing
adequate neans of livelihood fromthe inconme, the Competent
Aut hority found the appellant to be nore suitable candi date
and, accordingly, selected her for appointnent to the post. On
recei pt of the appointnment letter, the appellant joined the post
on 22.06. 1996.

Respondent No.5 agai n approached the CAT by way of
O A No. 1041 of 1996 assailing the appointnent of the
appel | ant on nunber of grounds. Respondent No. 5 on a
nm sconception of the interimorder dated 02.01. 1996 earlier
passed by the CAT in O A No. 1 of 1996 with regard to the
sel ection of the appellant through the District Enploynent
Ofice term nated her appointment/services on 08.10. 1996.
The appellant and the authorities filed separate counter
affidavits in-opposition to Application No. 1041 of 1996 filed
bef ore the CAT by respondent No. 5. They stated that the
appoi nt nent _of 't he appell ant was duly nade in accordance
with the Service Rules and Circul ar dated 06.12. 1993 i ssued
by the Conpetent Authority. However, on 19.12.1996 the first
Application being OA No. 1 of 1996, which was pending
before the CAT, cane to be dism ssed as whol |y infructuous
and the interimorder was al so vacat ed.

On dismissal of OA No. 1 of 1996, the appellant was
agai n appointed to hold the post vide Meno dated 01.01. 1997
of respondent No. 4.

In the nmeantine, sone conplaint was received in the
Ofice of Post Master Ceneral, All ahabad, respondent No. 2
herein, and after inquiry, respondent No. 2 issued directions
to respondent No. 4 to get the inconme certificate of respondent
No. 5 verified fromthe Conpetent Revenue Authority.
Accordingly, on 17.04.2000 respondent No.4 requested the
District Magistrate, Jaunpur, to do the needful. The District
Magi strate, Jaunpur, vide his letter dated 13.02.2001
submitted the Report to respondent No. 4 whereby the
nmont hly incone of respondent No. 5 was confirmed to be Rs.
1000/ - .

The appel |l ant continued on the post till O A No. 1041 of
1996 was decided by the CAT on 24.11.2003 and the
appoi nt nent of the appellant nmade on 01.01.1997 to the post
of EDBPM was quashed with a direction to the authorities to
appoi nt respondent No. 5 on the post within a period of one
nonth fromthe date of the receipt of the said order

Bei ng aggrieved by the order of the CAT dated
24.11.2003, the Departnment and the appellant filed two
separate writ petitions in the Hi gh Court of Judicature,
Al'l ahabad, at Allahabad. Wit Petition No. 9069 of 2003 filed
by the Departnent was dism ssed by the H gh Court on
03.03.2004 and Wit Petition No. 56142 of 2003 filed by the
appel I ant was di sm ssed on 19.12.2003. Again, the
Department and the appellant both filed Revi ew Recal
Application before the High Court. Fromthe records, it
appears that the Review Recall Application filed by the
Departnment is still pending before the H gh Court, whereas the
Revi ew/ Recal | Application No. 9847 of 2004 filed by the
appel l ant was rejected on 28.01. 2005.

Hence, the appellant has filed this appeal challenging the
i mpugned orders of the H gh Court.

We have heard the | earned counsel for the parties and
perused the material on record.

M. T.N Singh, Advocate appearing on behalf of the
appel l ant, contended that the appellant was sel ected by the
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Conpetent Authority strictly followi ng the existing Rules and
Circul ar dated 06.12.1993, which provides one of the eligibility
criteria or preference of incone and ownership of property.
However, the CAT as well as the Division Bench of the High
Court have committed a grave and nanifest error of |aw
guashi ng the appoi ntnent of the appellant for no valid
reasons. He submtted that the appointnent of the appellant
by the respondents/authorities on 01.01.1997 was in fact not
chal | enged by respondent No. 5 before the CAT, yet her
sel ection was set aside and respondent No.5, being not
eligible, has been ordered to be appoi nted agai nst the post,
therefore, the order has resulted in mscarriage of justice to
the appel |l ant.
Per contra, the |earned counsel for the contesting

respondent No. 5 has sought to support the judgnent of the
Di vi si on Bench of the Hi gh Court to contend that admittedly,
respondent No. 5 stood first inthe nerit |ist having secured
66. 30 per cent marks i'n the H gh School Exam nation as
agai nst the appel |l ant who secured 65.80 per cent narks and
that being the adnmtted position, the CAT has rightly quashed
t he appointnment of the appellant, which order has been
uphel d by the Hi gh Court and this Court in exercise of its
powers under Article 136 of the Constitution of India will not
be obliged to go into the question of facts thereby praying for
the di smssal of the appeal

M. B. Dutta, |earned ASG appearing on behal f of other
respondents, supported and adopted the arguments of the
| ear ned counsel appearing on behal f of the appellant and
contended that the appellant was selected by the Selection
Conmittee in accordance with the Rul es/Instructions
governing the service conditions of the post in-question and,
therefore, the order of the CAT as well as the High Court are
mani festly erroneous and not sustai nabl e.

We have given our careful consideration to the respective
contentions of the respective parties.

It is not in dispute that the appellant secured 65.80 per
cent marks in Hi gh School Exam nation as agai nst respondent
No. 5 who secured 66.30 per cent marks in the said
exam nation. The essential educational qualification/'for the
post of ED Sub- Post Masters and ED Branch Post Masters as
per the Rules is Matriculation. The Assistant Director GCenera
(Training) vide copy of comrunication No. 17-104/93 \026 Ed &
Trg., Department of Post, New Del hi, enphasized that in case
of appoi ntment of ED Sub- Post Masters/ED Branch Post
Masters, preference may be given to those candi dates whose
"adequat e neans of livelihood is derived fromlanded property
or inmmovabl e assets" if they are otherw se eligihble for
appoi ntnent and the inconme of property in the name of the
guardi ans of the candidates will not nmake them eligi ble for
consi deration for appointnent as ED agents in the
Departnment. On perusal of the letter dated 18.04. 1996
submitted by respondent No. 4 to the District Magistrate,
Jaunpur, regarding verification of income and sources of
i ncome of respondent No. 5, who is married to Sanjeev Kumar
Pandey, resident of Jaigaon Post Ofice and Tehsil| Shahganj,
Di strict Jaunpur, the Tehsildar Shahganj in his Report dated
22.04.1996 submitted that Sm. Neel am Pandey has fifteen
deci mal of land in her name, which is unarable and the land is
full of rubbles (Kankar). He further stated that the applicant
does not have any incone fromagriculture.

In response to the letter No.P.F. A 499 Jaunpur dated
18. 04. 1996 addressed by respondent No.4 to the District
Magi strate, Jaunpur, the Tehsildar Shahganj reported on
22.05.1996 that Snt. Kiran, appellant herein, holds 32 1/2
130 decimal land in Gata No. and her nmonthly incone is
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Rs. 1,000/ - and annual income is Rs.12,000/-. The Selection
Conmittee, on receipt of the testinonials of the candi dates
who appeared for interviewto the post of EDBPM found the
appel | ant suitable for appoi ntnent on the vacant post in ED
Branch in terns of the Service Rules for Postal ED Staff and
as per the criterion laid down by Assistant Director Cenera
(Training), Department of Post, New Delhi, in Crcular No.
STA/ 19/ 4/ 3 dated 06.12.1993. The appellant after selection
has been continuously discharging her duties and functions
as EDBPM since 01.01.1997 till July 2004.

The CAT all owed the application of respondent No.5
merely on the sole ground that as respondent No.5 has
secured nmore marks in the H gh School Exam nation as
agai nst the appellant but it has |ost sight of the other
eligibility conditions contained in the Service Rules and the
Circul ar governing the selection of the candidate to the post in
guestion. The High Court in its impugned orders has not
recorded i ndependent reasons except to agree with the order of
t he CAT.

I'n the facts and circunmstances of the case, in our view
the order of the CAT whichhas been affirned by the High
Court is manifestly erroneous-and cannot be sustained. The
appel | ant and respondent No.5 both have qualified the H gh
School Examination by securing first division. The eligibility
and criterion for the selection of the candidate to the post of
EDBPM as per the Service Rules was not only the nerit
bet ween the two candi dates in Hi gh School Exami nation but
the additional criterion was that the candi date nmust be one
who has "adequate means of |ivelihood derived from|anded
property or inmovabl e assets" if the candidate is otherw se
eligible for appointnent. The instructions governing the
eligibility of the candidates al so provide that no wei ghtage will
be given for any higher qualification. The appellant has
fulfilled the essential qualification and required eligibility
criterion and as such her selection to hold the post in question
was valid whereas respondent No. 5 was not eligible to be
appoi nted on the post for |lack of incone criterion in terns of
the Grcular.

In that view of the matter, the inpugned judgnent and
order of the Hi gh Court dated 19.12.2003 passed i n CMAP
No. 56142 of 2003 and order dated 28.01.2005 recorded in CM
Revi ew Recal | Application No.9847 of 2004 are quashed and
set aside. As a result thereof, the order dated 24.11. 2003 of
the CAT in OA No. 1041 of 1996 by which the application of
respondent No.5 has been all owed and appoi ntnent of the
appel | ant has been set aside, shall also stand quashed and set
asi de.

In the result, this appeal is allowed accordingly. Parties
shal | bear their own costs.




