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These appeal s have been fil ed agai nst the judgnment of a
Full Bench of the Punjab & Haryana H gh Court dated
23.8.1989 dismissing three wit petitions (C WP.No.2190/ 88,
C.WP.No 7860/87 and C.WP.No.7861/87) filed on behalf of
the appellants. The petitioners in CWP. No. 2190 of 1988
were working on the posts of Superintendent: G ade |1,
Superintendent Grade Il and Assistant, in-Punjab G vi
Secretariat, Chandigarh. They were nmenbers of the cadre of
Punjab G vil Secretariat. The petitioners-in C WP.No.7860
of 1987 wer e wor Ki ng on the posts of Under -
Secretari es/ Superintendent Gade |, in the Punjab GCvi
Secretariat, Chandigarh, and were nenbers-of the cadre of
Punjab Civil Secretariat. The petitioners in C WP.No. 7861
of 1987 were working agai nst the posts of Deput y
Secretari es/ Under Secretaries in the Punj ab G vi
Secretariat and were nenbers of State Service Cass-1. The
primary grievance nade in all these wit petitions on behalf
of the different petitioners, was that the policy for
reservation in respect of candidates bel onging to Schedul ed
Castes and Backward C asses, was being inplenmented by the
State Governnent in a manner, because of which the nmenbers
bel onging to the Schedul ed Castes and Backward Cl asses were
hol di ng posts in excess to their reservation quota. This was
not only prejudicial but detrinental to the right of the
petitioners for being considered for pronotion to higher
grade. Several other simlar wit petitions had also been
filed on behal f of others which were heard together and were
di sm ssed by the comon inpugned Judgnent.

The State has been issuing fromtinme to tinme Gover nnent
Orders in respect of reservations for nenbers of Schedul ed
Castes and Backward Cl asses. One such order was issued on
19. 10. 1949, making 15%reservation of posts in favour of
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Schedul ed Castes to be filled up from anongst candi dates who
held m nimum qualification for the posts. By another order
dated 19.8.1952, the percentage of 15% was increased to 19%
By yet another order, dated 29.1.1959 roster system was
i ntroduced for inplenmenting the policy of reservation. By an
order dated 14.1.1964 reservation was fixed in all classes

of posts i.e. I, IIl, Ill and IV. However, by an order dated
23.8.1966, the State withdrew reservation for Cass | and |
posts but the reservation in respect of Cass I1Il and IV

posts were increased to 20% On 19.7.1968 a clarification
was issued by the State Governnent saying that in direct
recruitment the roster points shall be taken as seniority
points for Scheduled Castes. By an order dated 4.5.1974,
reservati on was reinposed even in respect of Cass | and |
posts and it was fixed at 16% (14% for Schedul ed Castes and
2% for Backward Casses). This reservation was to be
provi ded by applying the roster system The reservation of
14% posts for Schedul ed Castes was the substantive provision
and the roster was a machi nery provision. By an Order dated
6.6.1974, the quota of reservation was increased to 25% for
schedul ed Castes and 5% f or Backward C asses w. e.f.6.3.1974.
On 7.1.1980 the State issued an order, the relevant part
wher eof says:
"....it i's made clear that

t hose schedul ed cast es/ Backwar d

cl asses enpl oyees who get

appoi nt ed/ pronot ed agai nst reserve

points on the basis of their

merit/seniority shoul d not be

count ed for the pur pose of

reservation but that reserve point

shoul d be carried over to the next

point on the roster and filled by a

candi dat e/ enpl oyee bel ong to
Schedul ed Castes/Backward Cl asses
SO t hat the defi ci ency of
representation in service.is nade
up"

The aforesaid Governnment Order dated 7.1.1980 was consi dered
by the H gh Court in the case of Joginder Singh Sethi vs.
Punj ab Governnent, (1982 (2) SLR 307). The operative part of
the Judgnent of the Hi gh Court is:

"For working out this percentage

the pronotees/appointees in this

cadre whet her on the basis of

reservation or otherw se, have to

be taken notice. In the light of

this conclusion of ours we hold

that any pronotions of the nmenbers

of t he schedul ed Cast es and

Backward the basis of above noted

instructions of the Government are

voi d and honest".
Cvil Appeal Nos.3326-27 of 1982, which have been heard
along with the present appeals is against the aforesaid
judgrment of the High Court in the case of Joginder Singh
Sethi (supra). This Court in those appeals on 8.2.1983
passed an order of stay saying:

"W nade it <clear by our order

dated 19.10.82 that there wll be

an interim order of stay against

reversion of any of the person

al ready appointed on the basis of

i nstructions issued by the Govt of

Punj ab which have been held to be
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invalid by the Judgnment of the High
Court inpugned in these appeals and
wit petition. We do not think that
there is any doubt in regard to
what we said, nanely that no
schedul ed castes and schedul ed
Tri bes enpl oyees who has already
been appoi nted or pronoted pursuant

to t he i nstructions of t he
CGovernment of Punjab will not be
reverted but so far as the future
appoi nt nent s/ pronot i ons are
concerned these shall be made
according to the judgnent of the
H gh Court and these wll be

ultimately subject tothe result of

the wit petition and appeals. If

the CGovt. makes any

appoi'nt nent / pronoti ons in

accordance with the judgrment of the

H gh Court the State Govt. wll

make it clear in - the letter of

appoi nt nent / pronot i on t hat t he

appoi nt nent / pronoti on i s subject to

the result of 'thewit petition and

appeal so t hat there is no

difficulty in future in case the

H gh Court judgnent is reversed by

this Court........... "
So far the appellants are concerned, they took a stand
before the H gh Court in wit petitions filed on their
behal f that when the reservation quota was conpletes the
Schedul ed Castes candi dat es shoul'd not further be
appoi nted/ promoted. It was said on their behalf that
Schedul ed Castes and Backward C ass candi dates who compete
on nerit, should al so be adjusted against the quota reserved

for them ot herwi se there shall be increase’ in the
percentage of the quota reserved for them The wit
petitions were referred to a Full  Bench of the said H gh
Court. Before Full Bench it was also subnitted that

Schedul ed Castes and Backward O ass candi dates -cannot _be
consi der ed for appoi nt nent / pronoti on agai nst gener a
category posts in a cadre. The Full Bench however said in
the case of Jaswant Singh vs. The Secretary to CGovt. ~ of
Punj ab, (1989) 4 SLR 257 that non-consideration of Schedul ed
Cast es candi dat es agai nst general category posts for purpose
of appointnment or promotion wll be hit by Articles 14, 15
and 16 of the Constitution. It also observed that there was
no bar to the appointnent/pronotion of [|arger  nunber of
menbers of Schedul ed Castes. The nenmbers of the Schedul ed
Castes, appointed on nerit or pronoted on seniority-cum
fitness basis shall not be taken into consideration for
wor ki ng out the reserved percentage. The High Court  al so
said that roster points were seniority points. In result the
Ful | Bench over-ruled the view taken by the sane H gh Court
in the aforesaid Jogi nder Singh Sethi’'s case. The concl usi on
of the Full Bench is:
"Thus, whil e non- Schedul ed
Caste candidates are not eligible
for appointnent or promotion to the
reserved posts at the reserved
poi nt, the Schedul ed Castes
candidate are eligible to conpete
with the general category candidate
in respect of the posts which are
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not reserved and al so claim
promotion to the sane if they are
otherwise eligible by virtue of
seniority and nerit and nerely
because they happen to be nmenbers
of the Schedul ed Caste, they cannot
be deprived of their right to
conpete for appoi nt nent or
pronmotion on the basis of seniority
and merit that is constitutionally
protected wunder Articles 14 and
16(1)(2) of the Constitution even
when the total nunber of Schedul ed

Castes nmenbers in t hat cadre
hol di ng posts are  nore than the
prescri bed percentage. Secondl vy,

wher e Schedul ed Cast e/ Backwar d
Class secure an appoi nt nent agai nst
"a reserved point" on the basis of
his ‘'own nerit and seniority and not
on the basis of only his being
Schedul ed Cast e/ Backward d ass,
such candidate shoul'd not be
count ed whil e cal cul ating the
percent age of 'reservation neant for
Schedul ed Caste/Backward C ass, but
that reserved poi nt  shoul d be
carried over to the next point-on
the roster and filled by candidates
bel ongi ng to Schedul ed
Castes/ Backward Classes.. Thirdly,
Schedul ed Castes/Backward C asses
candi dates who are appointed or

pr onot ed on t he basi s of
appropriate reservation under the
prescribed roster point " shall” be

assigned seniority as per the point
reserved for themin the relevant
roster i rrespective of their
position in the general merit |ist
(in case of direct recruitnent in
Cass I, Il, I'll and IV services.
In other words, roster points are
the seniority points in respect of
Schedul ed Castes Backward C asses.
In t he case of Schedul ed
Cast es/ Backward Cl asses candidate
getting selected or pronoted on his
own nerit/seniority, he will retain
his ori gi nal hi gher seniority
position secured by hi m The
seniority cannot be anbival ent and
fluctuating.
It was further said:

"W have already held that
reservation does not nean that the
Schedul ed Castes candi dates are
deprived from being considered for
promotion to the general category
seats on the basis of seniority-
cummerit or on the basis of
selection on nerit. 1t also not
possi bl e to invoke the principle of
reservati on not exceeding 60 per
cent on the total strength as
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reachi ng above 50 per cent is not

by reason of any such reservation

as such it so happened that the

candi dates who conpeted for the

sel ection belonged to a particul ar

category in the counter statenents

that on a nunber of occasions

previously all these posts were

hel d by non-Schedul ed Castes. But

if two Schedul e Castes had al ready

cone purely on nmerit it is, to be

taken as a matter gratifying and

not to be frowned upon. It is only

if reservation in effect anounted

to an unreasonabl e percentage that

could if at all be questioned. The

per centage of ~ reserved candi dates

inthis case isonly 14 and if the

Schedul ed Castes candidates have

cone _and occupied that position in

that cadre on account of their own

nerit and ability, the reservation

itself could not be questioned and

they coul d not ‘be deprived of their

ri ght to be consi der ed for

sel ection on the basis of nerit and

ability. W are, therefore, unable

to accept the 'contention of  the

| ear ned counsel. for the petitioners

t hat the Schedul ed Castes

candi dat es cannot be considered for

the vacant post".
On the aforesaid findings the different wit petitions were
di smissed by a common judgnment as already referred to above.

It may be nentioned that sone of the questions raised
in the cases of Joginder Singh Sethi (supra) and Jaswant
Singh (supra) cane up for consi deration bef ore a
Constitution Bench in the case of R K Sabharwal vs. State of
Punj ab, (1995) 2 SCC 745, on a wit petition filed by
menbers of the Punjab Service of Engineers (Cass 1) in
Irrigation Departnent, belonging to the general  category
chall enging the policy of reservation in —connection wth
pronmotion to higher posts. The respondents to the said wit
petition were nenbers of the Schedul ed Caste. On behal f of
the petitioners in that case a stand was taken that the (i)
obj ect of reservation was to provide adequate representation
to the Scheduled Castes/Tribes and Backward C asses in
service and if nore than 14% of Schedul ed Castes candi dates
are appoi nt ed/ pr onot ed in a cadre on their own
nerit/seniority by conpeting with gener al cat egory
candi dat es then the purpose of reservation in the said cadre
havi ng been achieved the Governnent instructions in respect
of reservation would beconme inoperative and (ii) once the
posts earmarked for Scheduled Castes/Tribes and Backward
Classes on the roster are filled, the reservation is
conplete and the roster cannot operate any further and has
to be stopped. Any post falling vacant, in the cadre
thereafter is to be filled fromcategory reserved or genera
- due toretirement etc., of whose nenbers the post fel
vacant. In respect of the first question nmentioned above, it
was said:

"When a percentage of reservation

is fixed in respect of a particular

cadre and the roster indicates the

reserve points, it has to be taken
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that the posts shown at the reserve
points are to be filled from
amongst the nmenbers of reserve
cat egori es and t he candi dat es
bel onging to the general category
are not entitled to be considered
for the reserved posts. On the
other hand the reserve category
candi dat es can conpete for the non-
reserve posts and in the event of
their appointnent to the said posts
their nunber cannot be added and
t aken into consideration for
wor ki ng out the percentage of
reservation.”
It was further said:

"The fact that considerable
nunber of —menmbers of a Backward
Cl ass have been appoi nt ed/ pronoted
agai'nst general seats in the State
Services my be a relevant factor
for the State CGovernnent to review
t he guestion of conti nui ng
reservation for the said class but
so long as the instructions/rules
providing certain percentage of
reservations for t he Backwar d
cl asses are operative the sane have
to be followed. Despite any - number
of appoi nt ees/ pronpt ees  bel ongi ng
to the Backward Cl asses agai nst the
general category posts the given
percentage has to be provided in
addi ti on.

In respect of the second question as to whether once the
posts earmarked for Schedul ed Castes/Tribes and Backward
Classes on the roster are filled and the reservation is
conplete the roster can operate any further the constitution
Bench sai d:

"W see considerable force in
the second contention raised by the
| ear ned counsel for the
petitioners. The reservation
provided are to be operative in
accordance with the roster to be
mai ntained in each Departnment. The
roster is inplemented in the form
of running account from year to
year. The pur pose of “runni ng
account" is to make sure that the
Schedul ed Castes/ Schedul e Tri bes
and Backward Classes get their
percentage of reserved posts. The
concept of "running account” in the
i mpugned instructions has to be so
interpreted that it does not result
in excessive reservation. "16% of
the posts...." are reserved for
nmenbers of the Schedul ed castes and
Backward Classes. In a lot of 100
posts those falling at Seria
Nunmbers 1, 7, 15, 22, 30, 37, 44,
51, 58, 65, 72, 80, 87, and 91 have
been reserved and earmarked in the
roster for the Scheduled Castes.
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Roster points 26
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point are filled from anobngst the
Schedul ed Cast e/ Schedul ed Tri be
candi dates, 2 posts are filled from
amongst the Backward C asses and
the remaining 84 posts are filled
from anongst the general category.
Suppose all the posts in a cadre
consisting of 100 posts are filled
in accordance with roster by
31.12.1994. Thereafter in the year
1995, 25 general category persons
(out of 84) retire. Again in the
year 1996, 25 nor e persons
bel onging to the general category
retire. The position which would
emerge would be that the Schedul ed
Castes and Backward C asses would
claim 16% share out of ‘the 50
vacanci es. |If 8 vacanci es are given
to.tthem then in the cadre of 100
posts the  reserve categories would
be hol di ng 24 post s t her eby
i ncreasing the reservation from 16%
to 24% On the contrary if the
roster is pernitted to operate til
the total posts in a cadre are
filled and thereafter the vacancies
falling in the' cadre are to be
filled by the 'sane category of
par sons whose retirement etc.
caused the vacanci es then t he
bal ance bet ween t he reserve
category and the general category
shal | al ways be mai ntained."

Rel i ance was also placed on the judgnent of nine Judges

Bench in the case of |Indra Sawhney vs. Union of India,
Supp. (3) SCC 217 at page 737 para 814 where it was said:

"Take a uni t/servicelcadre
conpri si ng 1000 posts. The
reservation in favour of Schedul ed
Tri bes, Schedul ed Castes and O her
Backward C asses is 50% whi ch means
that out of the 1000 posts 500 nust
be held by the nenbers of these
classes i.e. 270 by O her Backward
Cl asses, 150 by Scheduled Castes
and 80 by Scheduled Tribes. At a
given point of time, let us say,
the number of menbers of OBCs in
the unit/service/category is only
50, a shortfall of 220. Simlarly
the number of nmenbers of Schedul ed
Castes and Schedul ed Tribes is only
20 and 5 respectively, shortfall of
130 and 75. | f t he entire
service/cadre is taken as a unit
and the backlog is sought to be
made up, then the open conpetition
channel has to be choked al together

for a nunmber of years until the
nurmber of rmenbers of all Backward
Cl asses reaches 500, i.e., till

the quota neant for each of themis
filled up. This may take quite a
nunber of years because the nunber

1992
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of vacancies arising each year are

conpetition category would becone

age-barred and ineligible. Equality

of opportunity in their case would

become a nere mrage. It must be

renenbered that the wequality of

opportunity guaranteed by class (1)

is to each individual «citizen of

the country whil e cl ause (4)

cont enpl at es speci al provi si on

being made in favour of socially

di sadvant aged cl asses. Both nust be

bal anced agai nst each ot her

Nei t her shoul d be al | oned to

eclipse the other. For the above

reason, we hol'd that for the

pur pose of applying the rule of 50%

a year should be taken as the unit

and not the entire strength of the

cadre, service or the unit as the

case nmay be".

The controversy which has been raised in the present appeals
is: whether, after the nenbers of Schedul ed Castes/Tribes or
Backward C asses for whom specific percentage of posts have
been reserved and roster has been provided having been
pronot ed agai nst those posts on the basis of 'accel erated
pronmoti on’ because of reservation of posts and applicability
of the roster system can claim pronotion agai nst genera

category posts in still higher grade on the basis of their
seniority which itself is the result ~of accelerated
pronotion on basis of reservation and roster? The |earned
counsel , appearing for the appellants, took  a clear and
definite stand that they have no grievance or objection if
menbers of the Scheduled Castes or Backward O asses, for
whom reservation has been made and roster has' been
prescribed even in the pronotional posts, get accel erated
pronoti ons agai nst those Posts. But the question is:
whet her, on this basis such 'accelerated pronotees’ from
| ower grade to higher grade in service can claim pronotion
agai nst the general category posts in-still higher grade of
service merely because they had been pronoted before the
general category candi dates, who were senior to themin the
| ower grade and have been pronoted later in their turn? In
other words, is the benefit of extra seniority obtained by a
reserved category candidate by earlier pronotion under the
reservation policy to the reserved post, also available to
himfor conpeting with his otherw se seni or general category
candi date, who got pronbted to the sanme cadre later only
because of the reservation policy, for pronotion to a
general category post also in the next higher grade.

The High Court has relied on circulars dated 19.7.1969
and 8.9.1969 for purpose of holding that even after the
Percentage reserved in a cadre is filled and the roster is
conplete, the nenbers of the Schedul ed Castes and Backward
Classes can be pronmpbted against general category posts on
basis of seniority. It may be nentioned that the aforesaid
circulars do not refer anything about reservation in
promotional posts or in respect of roster to be mmintained
inthe formof a "running account". It appears that it was
by oversight that for purpose of coming to the conclusion
aforesaid reference has bean nmade to those circulars.
However, the circular which is relevant in this connection
is No.1494- SW-74/8105 dated 4.5.1974, which had been
chal l enged by the appellants before the H gh Court. The
rel evant part whereof is as follows: -
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"I am directed to refer to the
subj ect noted above and to say that
at pr esent reservation for
Schedul ed Castes and Backwar d
Classes is applicable in pronotions
to and within class IlIl and 1V
only. Since these Castes/C asses
are poorly represented in various
hi gher services in the State
Covernment, it has been wunder the
active consideration of the State
CGovernment that sone reservation in
pronotions within higher services
as well should be made for them It
has now been deci ded that except in
the case of Al India Services, 16%
of the posts to be filed by
promotion to or within Cass | and
I servi ces under t he State
CGovernment should be reserved  for
nmenbers of Schedul ed Castes —and
Backward C asses (14%for nmenbers
of Schedul ed Casts ~and 2% for

menber s of Backwar d C asses)
subj ect to t he fol l owi ng
condi tions:

(a) t he per sons to be

consi dered must possess the ninimum
necessary qualifications, and

(b) t hey shoul d have a
sati sfactory record of service
(2). In a lot of 100 vacancies
occurring from time to tinme, those
falling at serial nunbers mentioned
bel ow shoul d be treated as reserved
for the menber s of Schedul ed
Cast es:
1, 7, 15, 22, 30, 37, 44, 51, 58,
65, 72, 80, 87, 94 and so on
Vacancies falling at serial numbers
26 and 76 should be treated as
reserved for the menber s of
Backward Cl asses.
(3) The reservation prescri bed
shall be given effect to in
accordance with a roster to be
mai ntai ned in each Departnent. The

roster will be inplenented in the
formof a running account from year
to Year........... "

(enphasi s suppli ed)

Before we exanine the grievance of the appellants regarding
the menbers of Schedul ed Castes and Backward C asses, who
have been given "accelerated pronotions’ because of the
policy of reservation and applicability of the roster
system bei ng consi dered agai nst general category posts

in still higher grade, it will be proper to point out that
the aforesaid circular dated 4.5.1974 shall be deened to be
invalid, so far it says that the reservation prescribed
shall be given effect to in accordance with a roster to be
mai ntai ned which wll be ’'inplenmented in the form of a
runni ng account fromyear to year’ because of the judgnent
of the aforesaid Constitution Bench of this Court in the
case of R K Sabharwal.(supra). the Constitution Bench has
clearly and categorically said that the "running account” is
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to operate only till the quota provi ded under the
instruction is reached and not thereafter. Once the
prescri bed percentage of posts is filled thereafter the
roster does not survive. As such there is no question of
i mpl enenting the roster in the form of ’'running account’
from year to year as provided in the circular dated
4.5.1974.

In view of the judgnent of this Court in the case of
R K. Sabharwal (supra) that a menber of Scheduled Castes or
Backward Cl asses who enters in service by process of direct
recruitment and is appointed on his own nerit belongs to a
class different fromthe <class who are appointed at the
initial stage or are pronoted thereafter, applying the
principle of reservation. and system of roster, the
appel l ants now cannot nmake any grievance if a nmenber of
Schedul ed Castes or Backward  C ass, who has entered into
service on his own nerit having conpeted with the genera
cat egory candi dates, is considered and pronoted in the
hi gher ' grade on the posts which are in the general category
because of his seniority and nerit. The rub is as to whether
the menmbers of the Scheduled Castes or Backward C ass who
have been appointed/ pronmoted on basis of the Policy of
reservation and systemof ~roster can also claim to be
promot ed agai nst general category posts . in higher grade on
basis of their 'accelerated pronotions’. The appellants have
al so no objection if accel erated pronotions in still higher
grade posts are given to such appoi ntees/ pronotees applying
the roster systemi.e. against the posts reserved for them
till the period of « five years fixed by this Court in the
case of Indra Sawhney (supra) expires. But whether such
appoi nt ees/ pronotees can._claim pronoti on against. genera
category posts in the higher grade, on basis of their
seniority in the | ower grade having been achi eved because of
the accelerated pronotion or appointment by applying the
roster.

In R K Sabharwal's case, this~ Court has treated the
menbers of the Schedul ed Castes and Backward C asses in two
categories i.e. those who are appointed or pronoted having
conpeted with general category candidates on nerit and those
who are appointed/promoted on basis of reservation and
roster. For those who have conpeted on nerit it has been
held that their nunber is not to be taken into consideration
while working out the percentage of reservation. In respect
of those nenmbers of Schedul ed Castes and Backward C asses,
who have been appoi nted/ pronoted on the basis of reservation

and roster, it has been said in clear and unequi vocal termns
that the "running account"” shall stop after “the quota
provi ded under the instructions is reached and the roster
cannot be operated thereafter. In other words, there is no

guestion of pronoting further nunmber of such candi dates, who
have been appoi nted/ pronoted on the basis of reservation and
roster.

If the contention of the respondents is accepted as has
been done by the Hi gh Court that such appointees/pronotees
can be considered against posts neant for general category
candi dates nmerely because they have becone senior on basis
of accelerated pronotions then, according to us, that
exercise shall anmount to circumventing the judgment of the
Constitution Bench of this Court in the Sabharwal’s case,
because for all practical purposes the promptions of such
candidates are being continued like a running account
al t hough the percentage of reservation provided for them has
been reached and achi eved. Once such reserved percentage has
been achieved and even the operation of the roster has
stopped, then howit wIll be permssible to consider such
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candi dates for being pronoted against the general category
posts on the basis of their accel erated pronotion, which has
been achi eved by reservation and roster.

Recently, this Court in the case of Union of India vs.
Virpal Singh Chauhan, J.T.(1995) 7 SC 231 = (1995) 6 SCC
684, M .Justice B.P.Jeevan Reddy, speaking for the Court,
has sai d:

"Hence, the seniority between the

reserved category candidates and

general candidates in the pronoted

category shall continue to be

governed by their panel position

We have discussed hereinbefore the

neani ng of the expression "panel"

and held that in case of non-

sel ection posts, no "panel" is
prepared or -is necessary to be
prepared. If so, the guestion
arises, what did t he

circular/letter dated -August 31
1982 nean when it spoke of
seniority being governed by the
panel position? “1n our opinion, it
shoul d mean the panel prepared by
the selecting /authority at the tine
of selection for Gade '"C. It is
the seniority in this panel which
must be reflected in each of the

hi gher grades. This neans 't hat
while the rule of reservation gives
accel erated pronotion, it does not
give the accelerated - or what may
be called, the consequential -
seniority."
It has been further said:
"I'n other wor ds, even i f a

Schedul ed Cast e/ Schedul ed Tri be
candidate is pronoted earlier by
virtue of rul e of
reservation/roster than his senior
general candidate and the senior
general candidate is pronoted | ater
to the said higher grade, the
gener al candi dat e regai ns his
seniority over such earlier
pronot ed, Schedul ed Caste/ Schedul ed
Tri be candi dat e. The earlier
pronoti on of the Schedul ed
Cast e/ Schedul ed Tribe candidate in
such a situation does not confer
upon him seniority over the genera
candi date even though the genera
candidate is pronoted later to that
category."
It was al so said:

"It is true that this case presents
a rather poignant turn of events of
the thirty three candidates being
considered for eleven vacancies,
all are Schedul ed Castes/ Schedul ed
Tribes candidates. Not a single
candi date anbng them belongs to
gener al cat egory. The | ear ned
counsel for the respondent is
justified in conpl ai ni ng t hat
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appel l ants have failed to explain

how such a situation has cone

about. Not only the juniors are

stealing a march over their seniors

but the march is so rapid that not

only erstwhile conpatriots are left

far behind but even the persons who

were in the higher categories at

the time of entry of Scheduled

Cast es/ Schedul ed Tribes candi dates

in the service have also been |eft

behi nd. Such a configuration could

not certainly have been intended by

the framers of the Constitution or

the franers of ~the rul es of

reservation. In the absence of any

expl anation from the authorities,

the best we can do is to ascribe it

as faulty inplenentation of the

rul e of reservation. ~In ot her

words, not only have  the Railways

not observed the principle that the

reservation must be vis-a-vis posts

and not vis-a-vis - vacancies but

they had also not kept in mnd the

rule of seniority in the pronotion

posts enunciated in the Railway

Board’ s circulars referred to

supra. Yet another principle which

the authorities appeared to have

not observed in practice is that

once the percentage reserved for a

particular reserved category i s

satisfied in that service category

or grade (unit of appointment) the

rule of reservation and the roster

should no | onger be fol| oned.

Because of the breach of these

three rules, it appears the unusua

situation conpl ai ned of by the

general candi dates has cone to

pass. The | earned counsel for

general candidates to right that

such a situation is bound to |ead

to acute heart-burning anmong the

general candidates which is not

conducive to the efficiency of

adm ni stration."

(enphasi s suppl i ed)

Once the quota is full and roster has stopped for
menbers of the Scheduled Castes and Backward Classes in
respect of whomreservation has been nmade and roster has
been prescribed then their case for pronotion to 'stil
hi gher grade against general category Posts have to  be
considered not treating them as nenbers of the Schedul ed
Castes or Backward Classes "on any crutch". They cannot be
promoted only on basis of their 'accelerated seniority’
agai nst the general category posts. In R K Sabharwal’s case
it was said that the candidates belonging to Schedul ed
Castes who conpete on their owmn nerit along w th genera
category candi dates then they are not to be counted within
the percentage of reservation nade for such candidates in
the service, because they have conpeted with the genera
category candidates on their own nerit. The same principle
whi ch has been enunciated by the Constitution Bench in the
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aforesaid case shall be applicable whenever a nenber of
Schedul ed Castes or Backward Cl asses has got accelerated
promotion to a higher grade and is to be considered for
further pronotion to still higher grade against genera

category posts. The accelerated pronotions are to be made
only against the posts reserved or roster prescribed. There
is no question of that benefit being avail abl e when a nenber
of Schedul ed Castes or Backward C asses clains pronotion
agai nst general category posts in the higher grade. It need
hardly be pointed out that such candi dates who are menbers
of the Scheduled Castes or Backward C asses and have got
promotion on basis of reservation and application of roster
before their seniors in the | ower grade bel onging to genera

category, in this process have not superseded them because
there was no inter se conparison of nmerit between them As
such when such seniors who belong to general category, are
promoted later it cannot be ~said that they have been
superseded by such nmenbers of Schedul ed Castes or Backward
Cl ass who have been pronpted earlier. Wile considering them
for further pronotion agai nst general category posts if the
only fact that they have been pronoted earlier being nmenbers
of Schedul ed Castes ~or Backward Cass is taken into
consi deration, then it shall violate the equality clause and
be against the view expressed not only in the case of RK

Sabharwal (supra) /by the Constitution Bench, but also by
the 9 Judges Bench /in the case of |ndra Sawhney (supra)
where it has been held that in any cadra reservation should
not exceed beyond 50% The 50% posts-al ready being reserved
agai nst which promotions have been made then any pronotion
agai nst general category posts -taking into consideration
that they are nmenbers of the Schedul ed Castes or Backward
Cl asses, shall anpunt to exceeding the Ilinmt fixed in the
case of Indra Sawhney (supra).

In the Indra Sawhney’s case in respect of the question
regardi ng providing reservation in pronmotion, it was said by
B.P. Jeevan Reddy, J with whomit appears seven out of nine
Judges constituting the Bench have agreed while one Hon' ble
Judge di d not express any opinion on that question

"W see no justification to

multiply "the risk’, which would be

the consequence of holding that

reservation can he provided even

inthe matter of pronotion. Wile

it is certainly just to say that a

handicap  shoul d be given to

backward class of citizens at the

stage of initial appointment, it

woul d be a serious and unacceptabl e

inroad into the rule of equality of

opportunity to say that such a

handi cap shoul d be provided at

every stage of promotion throughout

their career. That woul d nean

creation of a permanent separate

category apart fromthe nai nstream

- a vertical division of the

adm ni strative appar at us. The

menbers of reserved categories need

not have to conpete with others but

only anmong thenselves. There would

be no will to work, conmpete and

excel anobng them Wether they work

or not, they tend to think, their

to promotion is assured. This in

turn is bound to generate a feeling
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of despondence and ’heart-burning
anong open conpetition nenbers. Al

this is bound to af f ect t he
ef ficiency of admi ni stration.
Putting the menbers of backward
cl asses on a fast-track woul d
necessarily result in |eapfrogging
and the del eterious effects of
"l eapfroggi ng" need no illustration
at our hands. At the initial stage
of recruitment reservation can be
made in favour of backward cl ass of
citizens but once they enter the
servi ce, ef ficiency of
admi ni stration denands ‘that these
menbers too conpete with others and
earn pronmotion like all others; no
further distinction can 'be nmde
thereafter with reference to their
"birth-mark", as one of the |earned
Judges of ~ this Court has said  in

anot her connecti on. They are
expected to operate on equa
footing with ot hers. Crut ches

cannot be provided throughout one’s
career. That would not be in the
i nterest of ef ficiency of
admi nistration nor in the larger
interest of the nation. It i's wong
to think that by holding so, we are
confining the backward class of
citizens to the lowest cadres. |t
is wel | - known t hat di rect
recruitment takes place at severa

hi gher | evels of adm nistration and
not merely at the level of Cass IV

and Class IIl . Direct recruitnent
is provided even at the level of
Al l I ndi a Servi ces. Direct

recruitment is provided at - the
| evel of District Judges, to give
an exanpl e nearer hone. It may al so
be noted that during the debates in

t he Consti t uent assenbl y, one
referred to reservation in
promotions; it does not appear to
have been Wi t hin their

contenpl ation.”
It cannot be disputed that the first promption to / such
candi dat es was gi ven w t hout judging himon principle either
seniority-cumnerit or nerit-cumseniority in the |ower
grade. It was given by applying principle of reservation and
roster. The inmpugned circular dated 4.5.1974 quoted above
itself says that it had been decided that the 16% of the
posts are to be filled up by pronmbtion to Class-1 and C ass-
Il services under the State Governnment, have been reserved
for members of the Scheduled Castes and Backward C asses
subject to the conditions (a) the persons to be considered
must possess the mnimum necessary qualifications, and (b)
they should have a satisfactory record of service.
Thereafter the roster has been fixed in different grades for

their accelerated promotions. 1In this background, while
considering them for pronotion to general category posts in
still higher grade posts, the fact that they had been

promoted earlier on basis of the policy of reservation and
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applying the roster system cannot be overlooked. It also
cannot be overlooked that at the first pronotion fromthe
basi ¢ grade, there was no occasion to exam ne their nerit
and suitability for purpose of their pronotion. The only
requi renent prescribed is that they should possess the
m ni mum necessary qualifications and they should have
satisfactory record of service. In actual working, it can be
denonstrated by an exanple. In grade 'C which is the grade
of initial entry in the service, there are 10 Posts. On
basis of roster the reserved category candidates are at
Serial Nos.2, 6 and 10 whereas general category candi dates
are at Serial Nos. 1,3,4,5,7,8 and 9. On basis of
reservation and roster . system the reserved category
candidates at SI.Nos. 2 and 6 are pronoted to grade

"B first. Thereafter SI.Nos. 1,3 and 4 are pronoted who

bel ong to general category. In grade A which is still the
hi gher grade, there are only 3 posts, out of which one is
reserved for nenbers of the Schedul ed Castes. The candi date
who had been pronpted on basis of reservation to post at
Sl .No.2 will" be pronoted before general category candi dates
at Sl.Nos.1,3 and 4 to one of the 3 posts on basis of
reservation. Now so far the two remaining posts in grade ‘A
are concerned, are neant for general category candi dates.
But if the principle of "running account"” is applied and
only the wearlier pronotion of the candidate who was at
SI.No.6 is taken into consideration, then he shall be
promoted to grade ‘ A agai nst the second, out of there posts
al though the quota of reservation and roster is conplete
with the reservation of the reserved category candi date at
Sl . No.2 against one of the three posts. So out of the three
posts in grade ‘A two shall~ be filled up by reserved
category candi dates beyond the I|imt ~of reservation and
wi thout any roster being available. In this process the
nmerit of the reserved category candi date at Sl.No.6 has not
been considered. It need not be pointed out that but for
principle of reservation and roster, he could not have been
pronoted earlier than candidates  at SI.Nos. 1,3 and 4 in
grade ‘C . |INthis background, can it not be said that he
has been pronoted to the second post in grade A because he
is a nenber of Schedul ed Caste, as though the post was to be
filled up fromanongst general category candi dates?

The Constitution Bench in R K Sabharwal  has said in
cl ear and unanbi guous terns that after the quota is over and
roster points are full, then the "running account" of roster
shall stop and there is no question of pronoting beyond the
posts which had been reserved. In the said judgnent it has
been said in respect of menmbers of Schedul ed Castes that if
they are appointed/promoted on their own nerit, then such
candi dates shall not be counted towards the percentage of
reservation fixed for them On the basis of the sanme |ogic,
whenever nenbers of the Schedul ed Castes are to be
consi dered for promoti on against posts which are not
reserved for them then they have to be selected on nerit
only. They cannot claim that as they had been pronoted
earlier from grade 'C to grade 'B on basis of reservation
and roster in this process they have superseded the
candi dates belonging to the general category and even for
promoti on agai nst general category posts in grade 'A only
requi renent shall be satisfactory record of service.

On behalf of the respondents, reliance was placed on
the judgnent of P.S. Ghalaut v. State of Haryana and O hers,
(1995) 5 SCC 625,in support of contention that while
applying the roster point the nerit 1list prepared for
candi dat es by process of direct recruitnment can be di sturbed
for placemrent of the candidates belonging to reserved
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category, at the relevant roster point and it shall not be
violative of article 14 or 16 of the Constitution. That
judgment has no bearing, so far the present case is
concerned. In that case roster was being applied in respect
of posts reserved under the rel evant Rul es, which were being
filled up by process of direct recruitment. That case
related to process of direct recruitment to the initia
cadre of service on basis of principle of reservation and
roster.

On behalf of the respondents it was urged that in the
case of Union of India vs. Virpal Singh Chauhan (supra) the
view expressed by this Court in respect of inter se
seniority between the reserved category candi dates who had
been pronoted on basis of reservation and roster earlier
than the general category candi dates who were senior in the
| ower grade, and who have been pronoted |later, has not to be
applied in all services: According to the respondents that
vi ew was expressed on basis of the circular which was under
consideration, in that case where it had been provided that
the seniority of the general category candidate was to be
restored vis-a-vis the reserved category candi date after the
general category candidate was pronmoted |ater, According to
us, this question cannot be exami ned only on basis of any
circular, order or rule issued or franed by any State
Government or the/'Union of India. This has to be tested on
basis of our constitutional scheme of Articles 14 and 16 of
the Constitution.

On behalf of the respondents, a stand was al so taken
that in view of the Constituti on Bench Judgrment in the case
of Direct Recruit Class Il Engineering Oficers Association
v. State of Miharashtra & Ors., 1990 (2) SCC 715, the date
of entry in the service determines the seniority of the
of ficer concerned. As the reserved category candidates in
the aforesaid illustration had been pronoted fromgrade 'C
to grade 'B before the general category candi dates who were
senior to themin the |lower grade "C, the seniority of the
reserved category candidates is (fixed and determ'ned with
reference to the dates of pronbtion in grade 'B” and they
shall rank senior to the general category candi dates who
were pronoted | ater although they were senior to themin the
grade "C . This Court in the case of Direct Recruit C ass |
Engi neering O ficers’ Association vs. State of Mbharashtra &
O's. (supra) was not considering the question of inter se
seniority of categories, who have been pronoted on basis of
reservation and roster and those who have been pronoted from
| ower grade to higher grade on consideration of seniority-
cumnerit or merit-cumseniority. There the question under
consi deration, was as to howto fix the seniority of persons
entering n service fromdifferent sources i.e. by process of
direct recruitnment and pronotion. The policy of reservation
cannot be inplenented in a manner to bl ock the merit channe
and to mmke it dry. It is so heartening to note that for
whom the founding fathers introduced the provision for
reservation to protect and encourage entry in service, now
are able to enter service on their own nerit by conpeting
with candidates of general category. For pronotion or
appoi nt nent of a menber of Schedul ed Caste agai nst the post
reserved for himthe primary question to be considered is as
to whether be belongs to a class for whomreservation has
been nade. But for being considered for appointnent or
pronoti on against a general category post, nerit is the
primary consi deration because the applicant is to enter into
the service or grade of service through nerit channel

Wen franers of the Constitution by Article 16
guaranteed equality of opportunity in mattes of public
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enpl oyment, they arned at conbining denocratization wth
efficiency. In the process of denobcratization Article 16(4)
enabled the State to nmke provisions for reservation of
appoi ntnents or posts in favour of any backward class of
citizens which, in the opinion of the State is not
adequately represented in the services under the State. As
has been pointed out by this Court that at the sane tine
Article 335 of the Constitution enjoins to take into
consi deration the «clains of the nenmbers of the Schedul ed
Castes and Schedul ed Tri bes "consistently with the
mai nt enance of efficiency of the adm nistration” while the
maki ng of appointnents to services and posts in connection
with the affairs of the wunion or of a State. Thus it has
been conceived by our Constitution that a process should be
adopt ed whil e maki ng appoi ntnents through direct recruitnent
or pronotion in which the nerit is not ignored. For
attracting nmeritorious and talented persons to the public
services,  a bal ance  has to be struck, while nmaking
provisions for reservation in respect of a section of the
society. This Court from tinme to tine has been issuing
directions to naintain that balance in the public services
so that there should not be discontentnent, heart-burning
and frustration, which can never be held to be in the |arger
interest of the society. It has been pointed out in the case
of Indra Sawhney (supra) that reservation in pronotions at
various stages has resulted in considerable discontentnent
because many senior persons inspite of their efficiency and
dedi cated work find thenselves superseded by their juniors
bel onging to the Schedul ed Castes or Tribes for that reason
alone. In many cases seniors to their horror-find thensel ves
made junior to even those who actually worked ‘as their
subordinates due to this factor alone. Al concerned who are
involved and interested in the uplift and gromth of the
nati on have to work out a system by which the injustice done
to a section of people in our society at certain period of
history can be rectified by providing protections to their
descendants, but we have to be conscious, at the sanme tine
that the efficiency of the admnistration of the country is
not harmed and there is no reverse discrimnation. Pronotion
is an important incident of service. It covers both
advancenent between srades within the sanme class and between
different classes. Seniority in service is one of the
i mportant factors in making pronotion. Even where process of
pronmotion by selection is adopted, seniority has  an
i mportance in case of equal nerit. The principal object of a
promotion system is to secure the best possible incunbents
for the higher position while maintaining the norale of the
whol e organi zation. The best public interest is served when
equal opportunities for pronotion exists for all qualified
enpl oyees. Civil servants are able to nove up 'the pronotion
| adder’ as the merit deserves and the vacancies occur. Right
to equality enshrined in the Constitution is to be reserved
by preventing reverse discrimnation as well. The guarantee
of equality requires maintenance of original or panel inter
se seniority between the general category candi date and the
earlier pronoted reserved category candidate wunder the
reservation policy, for pronotion to the higher genera
vacancy. The equality principle requires exclusion of the
factor of extra weightage of earlier pronotion to a reserved
category candi date because of reservation alone, when he
conpetes for further pronotion to a general category with a
general category candidate, senior to himin the panel. Any
other view would anount to reverse discrimnation and
viol ative of the guarantee of equality in Articles 14 to 16.
We respectfully concur with the viewin Union of India
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vs. Virpal Singh Chauhan, (supra) that seniority between the
reserved category candidates and general candidates in the
pronmot ed category shall continue to be governed by their
panel position i.e. wth reference to their inter se
seniority in the lower grade. The rule of reservation gives
accel erated pronotion, but it does not give the accel erated
consequential seniority’. If a Scheduled Caste/Schedul ed
Tribe candidate is pronoted earlier because of the rule of
reservation/roster and his senior belonging to the genera
category candidate is promoted later to that higher grade
the general category candidate shall regain his seniority
over such earlier pronoted schedul ed caste/tribe candi date.
As al ready poi nted out above that when a schedul ed
caste/tribe candidate is pronoted earlier by applying the
rule of reservation/roster against a post reserved for such
schedul ed caste/tribe candidate, in this process he does not
supersede his seniors belonging to the general category. In
this process there was no occasion to exam ne the merit of
such schedul ed caste/tribe candidate vis-a-vis his seniors

bel onging to the general category. As such it will be only
rational , just- and proper- to hold ~that when the genera
category candidate is pronoted later fromthe | ower grade to
the higher grade, he w/ll be considered senior to a

candi date belonging to the schedul ed caste/tribe who had
been given accelerated pronotion against the post reserved
for him \Wenever a question arises for filling up a post
reserved for schedul ed caste/tribe candidate in still higher
grade then such candidate bel onging to scheduled caste/tribe
shall be pronoted first but when the consideration is in
respect of pronotion against the general category post in
still higher grade then the general category candi date who
has been pronoted |ater shall be considered senior and his
case shall be considered first for pronotion applying either
principle of seniority cumnerit or merit cumseniority. If
this rule and procedure is not-applied then result wll be
that majority of the posts in the higher grade shall be held
at one stage by persons who have not only entered in service
on basis of reservation and roster but have excluded the
general category candi dates from being pronoted to the posts
reserved for general category candidates nerely on the
ground of their initial accelerated pronotions. ~ This wll
not be consistent with the requirenent or the spirit of
Article 16(4) or Article 335 of the Constitution.

According to wus, the Full Bench was not justified in
saying in the case of Jaswant Singh vs. ~The Secretary to
Govt. of Punjab (supra) that non consideration of Schedul ed
Cast es candi dat es agai nst general category posts on basis of
their prior pronotion will be hit by Articles 14, 15 and 16
of the Constitution. That view shall be deened to be agai nst
the pronouncenent of this Court by the nine Judges Bench in
the case of Indra Sawhney (supra) as well as ‘the view
expressed by the Constitution Bench in the case of
R K. Sabharwal (supra). Accordingly, the appeals are all owed
and that part of the judgment of the Full Bench in the case
of Jaswant Singh vs. The Secretary to Govt. of Punjab
(supra) is reversed. Now the case of the appellants and
others simlarly situated should be considered in the Iight
of this judgment. W are not inclined to exam ne individua
grievances and to work out the effect of the views expressed
by us. That shall be done by the State Governnent. In the
facts and circunstances of the case, there shall be no
orders as to cost.




