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Petition(s) for Special Leave to Appeal (Civil) No.6679/2004

(From the judgenent and order dated 23/03/2004 in WPMP 5214/ 2004
of The H GH COURT OF A.P AT HYDERABAD)

SECY., M N. OF | NFORMATI ON& BROADCASTI NG Petitioner (s)
VERSUS
MS GCEMN TV PVT. LTD. & ORS. Respondent (s)

(Wth appln. for exem fromfiling c/c of the inpugned judgnent
and prayer for interimrelief)

Date : 13/04/2004 This Petition was called on for hearing today.
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UPON hearing counsel the Court nade the foll ow ng
ORDER

On 2nd April, 2004, while issuing notice on the special |eave petition and passing an ad-inter



imorder, we directed the Election Conmm ssion of India to suggest nodalities as regards the ad
vertisements to be telecast on electronic nedia, by cable operators and television channels.

I n pursuance thereof, the El ection Conmm ssion has suggested the nodalities on an affidavit giv
i ng various suggestions. A copy of the said affidavit was handed over to the Union of India a
nd the | earned Attorney General who have al so nade a few suggestions. Shri K K Venugopal, le
arned seni or counsel appearing for the Election Conmission of India, Shri Soli J. Sorabjee, le
arned Attorney General, and Shri K Ramakanth Reddy, |earned counsel appearing for the respond
ent - cabl e operators, agreed that these nodalities, as suggested by the El ection Conmi ssion of
India, may be made part of the order of the Court.

Before we pass the order, it will be worthwhile to notice certain provisions of the Cable Tele
vi sion Networks (Regul ation) Act, 1995 [for short, "the Act"], as amended fromtine to tine, a
nd the Rules franed thereunder. The object of the Act is to regulate the operation of the c
abl e television network in the country. Section 6 of the Act provides that no person shall tr
ansmit or re-transmt through a cable service any advertisenment unless such advertisenment is i
n conformty with the prescribed advertisenent code. Section 11 of the Act provides that if a
ny aut horised officer has reason to believe
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that the provisions of the Act have been or are being contravened by any cabl e operator, he ma
y seize the equi pment being used by such cable operator for operating the cable tel evision net
work. Section 12 of the Act provides for confiscation of the equipnent in the event of any vi
ol ation of the provisions of the Act. Simlarly, Section 13 of the Act also provides for seiz
ure or confiscation of the equipnments and puni shnment. Section 16 further provides for punishm
ent for contravention of the provisions of the Act. Section 19 |lays down that an authorised o
fficer, if he thinks necessary or expedient so to do in the public interest, may, by order, pr
ohi bit any cable operator fromtransmtting or re-transnmtting any advertisenment which is not
in conformity with the prescribed programme code and advertisenent code and it is likely to pr
onote enmity on grounds of religion, race, |anguage, caste or community or any other grounds w
hat soever di sharnony or feelings of enmity, hatred or ill-will between different religion, rac
ial, linguistic or regional groups or castes or comunities or which is likely to disturb pub
ic tranquality. Section 22 of the Act enpowers the Central Government to frane Rules to carry
out the provisions of the Act. The Central Governnent in exercise of the powers conferred on
it by Section 22 of the Act is enpowered to nake Rul es which are known as The Cabl e Tel evisio
n Networks Rules, 1994 [for short, "the Rules"]. Rule 7 of the Rules provides that where an a
dvertisenent is carried in the cable service it shall be so designed as to conformto the | aws
of the country and should not offend norality, decency and religious susceptibilities of the
subscribers. Sub-rule (2),
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inter alia, provides that no advertisenent shall be permitted which derides any race, caste, ¢
olour, creed and nationality; is against any provision of the Constitution of India; and tends
toincite people to crime, cause disorder or violence or breach of law or glorifies violence
or obscenity in any way. Sub-rule (3) further provides that no advertisenent shall be pernmitt
ed the objects whereof are wholly or mainly of religious or political nature; advertisements m
ust not be directed towards any religious or political end. It is in this background, we now
propose to pass the followi ng order

Every registered, National and State, political party and every contesting candi date proposing
to issue advertisement on television channel and/or cable network will have to apply to the E
| ecti on Conmi ssion/Designated Officer [as designated by the Election Conmm ssion] not |ater tha
n three days prior to the date of the proposed conmencenent of the telecast of such adverti sem
ent. In case of any other person or unregistered political parties, they will have to apply

not |ater than seven days prior to the date of the telecast. Such application shall be acconp
ani ed by two copies of the proposed advertisenment in electronic formalong with a duly atteste

d transcript thereof. 1In case of first phase of elections, the application shall be di sposed
of within two days of its receipt and until decision thereon is taken, our order dated 2nd Apr
il, 2004, shall apply. |In case of subsequent phase of election, the application shall be disp

osed of within three days of its receipt and until the decision thereon is taken, our order
dated 2nd April, 2004,
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shall apply. VWhile disposing of such applications, it will be open to the El ecti on Conm ssion
/ Designated O ficer to direct deletion/nodification of any part of the advertisenent.

The application for certification shall contain follow ng details:

(a) the cost of production of the advertisenent;



(b) the approxi nate cost of proposed telecast of such advertisement on a tel evision channel or
cable network with the break-up of number of insertions and rate proposed to be charged for e
ach such insertion;

[c} it shall also contain a statenent whether the advertisenment inserted is for the benefit o
f the prospects of the election of a candidate(s)/parties;

(d) if the advertisenent is issued by any person other than a political party or a candi date,
that person shall state on oath that it is not for the benefit of the political party or a can
didate and that the said advertisenent has not been sponsored or conm ssioned or paid for by a
ny political party or a candidate; and

e) a statement that all the paynments shall be nade by way of cheque or demand draft.

We find that Section 2(a) of the Act defines "authorised officer™, within his local limts of
jurisdiction, as (a) District Mgistrate; (b) Sub-
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di vi sional Magistrate; or [c] or Commi ssioner of Police. Sinilarly, Section 28-A of the Repre
sentation of People Act, 1951 provides that the Returning O ficer, Assistant Returning Oficer
, Presiding Oficer, Polling Oficer and any other officer appointed under this part and any p
olice officer designated for the tine being by the State Governnment, for the conduct of any e

ection shall be deened to be on deputation to the Election Conmission for the period conmencin
g on and fromthe date of the notification calling for such election and ending with the date

of declaration of the results of such election and, accordingly, such officer shall during tha
t period, be subject to the control, superintendence and discipline of the Election Comm ssion

Since it is not physically possible for the El ection Conmi ssion to have a pre-censorship of a
| the advertisenents on various cable networks and tel evision channels, it has becone necessar
y to authorise the Election Commission to delegate its powers in this behalf to the respective
District Magistrates of all the States or Union Territories, not below the rank of a Sub-divi
sional Magistrate or a menber of the State Provincial Civil Service. This may be done by a ge
neral order issued by the Election Conmi ssion. These officers shall act under the control, su
peri ntendence and di scipline of the Election Conmission. The Election Conmission inits turn
may del egate its powers to the Chief Electoral Oficer of each State or the Union Territories,
as the case may be.
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The Chief Electoral Oficer of each State or Union Territory nmay appoint a conmmittee for enter
tai ning conplaints or grievances of any political party or candidate or any other person in re
gard to the decision to grant or to refuse certification of an advertisement. The comittee s
0 appointed shall communicate its decision to the Election Conm ssion

The conmittee so constituted will function under the overall superintendence, direction and co
ntrol of the Election Conmi ssion of India.

The decision given by the coomittee shall be binding and conplied with by the political partie
s, candi dates or any other person applying for advertisenents in electronic nmedia subject to w
hat has been stated above.

The conments and observations for deletion or nodification, as the case may be, nmade, shall be

bi nding and conplied with by the concerned political party or contesting candidate or any oth
er person within twenty four hours fromthe receipt of such communication and the advertisenen
t so nodified will be re-subnmitted for review and certification

We may clarify that provisions of Section 126 of the Representation of People Act, 1951, shal
apply to the adverti senent covered by this order.

If any political party, candidate or any other person is aggrieved by the decision taken eithe
r by the comrmittee or by the Designated
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O ficer/Election Commission it will be open for themto approach only this Court for clarifica
tion or appropriate orders and no other court, tribunal or authority shall entertain any peti
tion in regard to the conplaint against such advertisement. This order shall cone into force
with effect from16th April, 2004 and shall continue to be in force till 10th May, 2004.

This order is being issued in exercise of the powers under Article 142 of the Constitution of



India and it shall bind all the political parties, candidates, persons, group of persons or Tr
usts who propose to insert the advertisenent in the electronic media, including cable networks
and/ or television channels as well as cabl e operators.

It will be open to the Election Conmission to requisition such staff as may be necessary for m

onitoring the telecast of such advertisements. Were the Election Commission is satisfied tha

t there is a violation of this order or any provisions of the Act, it will issue an order to t

he violator to forthwith stop such violations and it will also be open to direct seizure of th

e equi pnments. Every order shall be pronptly conplied with by the person(s) on whom such order
i s served.

The funds to neet the cost of nonitoring the advertisenents should be made available to the El
ection Conmission by the Union of India. Adequate publicity of this order shall be given by t
he Union of India on the electronic nedia and through print media.
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This order is in continuation of the order passed by this Court on 2nd April, 2004 and shall r
emain in operation as an interimneasure till 10th May, 2004.

Subject to the aforesaid order, the judgenent of the H gh Court of Andhra Pradesh dated 23rd M
arch, 2004 shall remain stayed. This order is passed not in derogation of but in addition to
the powers of the Central Governnent in regard to the breach of the provisions of the Act.

Li st after the ensuing sumer vacation

[ Al ka Dudeja ] [ Janki Bhatia ]
Court Master Court Master



