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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

CRI M NAL APPEAL NO(s). 342-343 OF 2005
BHERA SI NGH & ORS. Appel lant (s)
VERSUS

STATE OF RAJASTHAN Respondent ( s)
(Wth appl n(s) for bail

W TH APPEAL(CRL) NO. 344 of 2005
(Wth appln. for exem fromfiling OT. and with office report)

Date: 12/04/2012 These Appeals were called on for hearing today.

CORAM :

HON BLE MR JUSTICE T.S. THAKUR

HON BLE MRS. JUSTI CE GYAN SUDHA M SRA
For Appell ant(s) Anand, Adv.
Raj shree N. Reddy, Adv.
Sushi | Bal wada, Adv.

I miaz Ahnmed, Adv.
Naghrma I ntiaz, Adv.
MIlind Kumar Adv.

For Respondent (s) Mani sh Si nghvi, AAG
Pragati Neekhra, Adv.

5% 5= FNFS

UPON hearing counsel the Court made the follow ng
ORDER

CRI M NAL APPEAL NQ(s). 342-343 OF 2005:

The appeals are allowed in ternms of the signed order

CRI' M NAL APPEAL NO(s). 344 OF 2005:

The appeal is dismissed in terns of the signed order.
(Shashi Sareen) (Veena Kher a)
Court Master Court Master
(Signed order is placed on the file)
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEALS No. 342-343

BHERA SI NGH & ORS.

Ver sus

STATE OF RAJASTHAN

W TH

Appel I ant (s)

Respondent ( s)



CRI M NAL APPEAL NO. 344 of 2005

ORDER

These appeal s by special |eave arise out of a

conmon j udgnent and order dat ed 10th Decenber, 2003
passed by the High Court of judicature for Raj asthan
at Jodhpur whereby conviction of the appellants in the
Crim nal Appeal s No. 342- 343 of 2005 for of f ences
puni shabl e under Section 302 read with Sections 149 and
147 I ndi an Penal Code and t he sent ence of
i mprisonnment for |ife awarded under Section 302 | PC and
one year awarded under Section 147 of the IPCwith a
fine of Rs. 5000/ - has been uphel d. In def aul t of
paynent of fine, the appellants have been directed to
undergo a further inprisonment for a period of one year
each.
Crim nal Appeal No. 344 of 2005 filed by t he
State of Rajasthan assails the very sane judgnment and
or der i nsof ar as t he Hi gh Court has acquitted t he
respondent s in t he sai d appeal of al | t he char ges
franmed agai nst them Briefly stated the prosecution
case is as under:
At about 4.30 p.m on 20. 3. 1994, a conpl ai nt was
| odged by one Sab Singh | ater exanined as PW at the
trial, bef ore t he police station, Khammor , District
Raj asmand, Raj ast han on the basis whereof FIR No. 39/94
for of fences punishabl e under Sections 147, 148, 149,
302, 120- B, 323, 307 | PC was regi stered agai nst 13
accused persons naned in the conplaint including the
appel I ants in Crim nal Appeal s No. 342- 343 of 2005
The conpl ai nt, i nter alia, stated t hat there was a

di spute between Nathu Singh on the one hand and Kan

Si ngh (accused No. 1) who has since died, on the other

with regard to a certain piece of |and belonging to



Nat hu Si ngh. A Panchayat was held in regard to the
sai d dispute on 19th March, 1994 which was attended by
vil | age panchas apart from the di sputants.

settl enent tal ks failed Kan Si ngh and
annoyed with Nathu Singh and his sons and threatened

themwi th dire consequences.

On 20.03.1994 at about 11 a.m Pan Singh, Vardi
Si ngh and Bhoor Singh, all sons of Nathu Singh were
according to the conplaint going to their agricultura

field where the accused naned in the FIR attacked and

Si nce the

ot hers

beat themw th sticks and stones. Pan Singh and Vard

Si ngh sustained injuries in the incident and succunbed

to the sane. Bhoor Si ngh, who happened to be the only

eye-witness to the incident survived and ran away from

the place of incident to narrate the sane to Sab

Singh, who in turn, rushed to the police station to
| odge the conpl aint.

On recei pt of the above report the police started
t he necessary i nvestigation, conduct ed an
arranged for the post-nortem exam nation of the dead
bodi es, recorded the st at enent of t he
concerned and eventually filed a charge sheet agai nst
al | t he 13 per sons naned in t he FIR for
puni shabl e under Sections 144, 148, 302, 120B, 323 and
307 | PC In due course the accused were conmitted to
face trial before the Sessions Judge, Rajsnmand where

they pl eaded not guilty and clained a trial

At the trial, the prosecuti on exanm ned as nany

as 15 witnesses to prove its case whereas the defence
examned only two witnesses in their defence.
those who were exam ned by the prosecution, PW. 5, 6

7 and 8 were declared hostile as they did not support

the prosecution case. PW Sab Si ngh, however, proved

t he first information furnished by himto the police.

PW2 Bhoor Si ngh, who happened to be t he

Wi t ness, supported the prosecution version.

i nquest,

W t nesses

of f ences

Qut of

sol e eye

PWB Rattan

got



Lal, a witness to the site plan; PW Teka a W tness
to inquest, PWB Nathu Singh, father of the deceased, PW
11 Dr. Anil Kumar who conducted the post-nortem and

exam ned the accused Kan Singh and Shankar Singh for

their injuries and i ssued certificates wer e al
exanined at the trial. PWL2 Devi Lal w tness of the

sei zure; PW3 - Kalu Singh and PW4- Bhanwar Singh

were al so exam ned as W tnesses to prove the sei zure

of lathis and the conduct of the inquest etc. At the
concl usi on of t he trial, | ear ned Sessi ons Judge,
Raj samand cane to the follow ng broad concl usi ons:

(i) PW2 Bhoor Singh had received injuries in

the incident which were confirmed by PW.1 Dr.

Ani| Kunmar in his deposition. The injuries
sust ai ned by this Wi t ness accordi ng to t he
trial court, est abl i shed hi s presence on t he

spot and nade hima conpetent w tness.

(ii) The recovery of sticks/lathis at t he
i nstance of the accused were not relevant as the

sticks were said to be lying at the place of

i nci dent. The recovery was at any rate
imaterial as the sticks did not have any bl ood

stains on them The al | eged recovery did not
therefore |l end any support to the prosecution

case.

(riti) The circunstanti al evi dence did not
establish that the accused had agreed/conspired

to commit any unlawful act so as to hold them

guilty of the offence punishabl e under Section

120B | PC.

(iv) The prosecution had failed to prove that

t he accused per sons had any i ntention or
know edge to kill PW2 Bhoor Singh. The charge
of attenpt to nmurder PW2 Bhoor Singh punishable

under Section 307 | PC was not , t her ef ore,



est abl i shed agai nst the accused persons.

(v) The prosecution had failed to prove the
charge under Section 148 |IPC framed agai nst the
accused but the charge under Section 147 | PC

had been established beyond a reasonabl e doubt.
(vi) In the absence of any evidence,

not possible to draw any conclusion as to which

accused had given the fatal blows to deceased

it was

Var di Si ngh and Pan Si ngh with t he hel p of

sticks and or st ones. The char ge of
franmed agai nst the accused persons under Section
302 I PC was not, therefore, established against
t he accused persons.
(vii) The prosecution had al | t he
est abl i shed t hat t he accused per sons
conmon intention of killing Vardi Singh and Pan
Singh by causing injuries to them Hence,
were |iable to be convicted under Section 302
| PC read with Section 149 | PC

On the above findings, the trial court acquitted

all the accused persons of the charges under Sections

nur der

sane

had a

t hey

120- B, 148, 307, 302, | PC. The trial court al so

acquitted all the accused persons except Shankar Singh

s/o Onkar Singh of the charge under Section 323 | PC.

The trial court, however, convicted all the 13 accused

per sons under Secti ons 302/ 149 and 147
sentenced themto inprisonnent and fine as already set

out above. Accused Shankar Si ngh was al so

sentence of six nmonths’ rigorous inprisonnment for the
of fence puni shabl e under Section 323 | PC.

Aggrieved by the conviction and sentence awarded
to themthe accused preferred Crimnal Appeals No. 556
of 1997, 438 of 1997 and 454 of 1997 before the High
Court of Judicature for Rajasthan at Jodhpur. The Hi gh

Court has by the inpugned judgnment and order in the

| PC and

awar ded



present appeal s acquitted the respondents in Crimna

Appeal No. 344 of 2005 while convicting the remaining

four who are t he appel l ants bef ore us in Crimna
Appeal s No. 342-343 of 2005. Accused Kan Singh having

passed away during the pendency of the appeal before

the H gh Court, the appeal filed by himwas dism ssed

as havi ng abat ed. The Hi gh Court on a reappraisal of

the evidence adduced at the trial canme to the foll ow ng

concl usi ons:

(1) The statement of PW2 Bhoor Singh was highly
doubtful insofar as the involvenent of 13 accused
persons with a comon intention to assault or kil
the victins was concerned.

(ii) Not wi t hst andi ng the fact that Sab Singh, the
first informant is said to have left for reporting
the incident to the police imediately after the

incident, the First Information Report was del ayed

by about 5 hour s. Thi s del ay rai sed t he
possibility of del i berate i mplication of per sons
ot her t han t hose actual ly responsi bl e for t he
conmi ssi on of t he crime especially when t he
rel ati ons between the two parties were enbittered

by the di sput e pendi ng between them

(iii) The incident is alleged to have taken place

on 20.3.1994 at about 11 a.m while police reached

on the spot at 12.30 p.m That being so, there

was no explanation for the delay in recording the

" Par cha Bayan’ whi ch probabilised the case of over

i mplication or fal se i nvol venent of i nnocent
persons. This also required a cautious approach to

be adopted in evaluating the statement of PW2 Bhoor

Singh, the sole eye-witness to the occurrence.

(iv) Wi | e t he st at enment of PW2, Bhoor Si ngh

could not be accepted in toto, the sane could al so



not be rejected in toto.

(v) The prosecuti on had not been abl e
establish the true genesis of the incident.

(vi) The multiple injuries on the head and the

body of t he deceased per sons est abl i shed
intention of the assailants to cause death of Vard

Si ngh and Pan Singh by giving thema thrashing with
| athis and stones. In the course of the incident

accused Kan Si ngh and Shankar Si ngh had al so
received sone minor injuries.
The Hi gh Court, accordingly, acquitted ei ght of
the accused persons while dism ssing the appeal filed
by Kan Si ngh as havi ng abat ed and uphol di ng t he
convi ction and sentence awarded to the appellants in
Crimnal Appeals No. 556, 438 and 454 of 1997. The
pr esent appeal s assai | t he correctness of t he sai d
j udgnent and order as noticed above.
We have heard | earned counsel for the parties at
consi derabl e I ength and perused the record. We have
al so been taken through the rel evant portions of the
evi dence adduced before t he trial court. Certain
i mportant features of the case need to be noticed at
this stage.
(a) The incident in question was said to
have t aken pl ace on 20. 3. 1994 at 11.30 a. m
According to the findings recorded by the trial
court, the police reached the spot at 12.30 p.m.
If that were so, there is no explanation as to

why the registration of the FIR was del ayed till

4,30 p.m
(b) The FIR was not dispatched to the
jurisdictional Magi strate forthwth. There is
evi dence to show that the FI R was di spat ched

fromthe Police Station only on 21.03.1994 at
10.00 a. m Even so the FIR was received by the

jurisdictional Magistrate on 24th March, 1994.

to

t he



There is t hus a significant del ay in
di spatching the FIR and the recei pt of the copy
of the FIR by the jurisdictional Magistrate. In
t he absence of any expl anation nmuch | ess a cogent
and acceptabl e one, this delay raises suspicion
above the veracity of the prosecution version.
(c) In the First Information Report | odged
by Sab Si ngh, no specific role is assigned to
any of the accused persons. Al that is stated is
t hat there was an i nci dent of beati ng (Maar
peet).
(d) Even according to the statenent of PW
Bhoor Singh the star witness for the prosecution
the accused were unarned at the begi nning of the
i nci dent. They were said to be sitting sone
wher e cl ose to t he pl ace from where t he
deceased and Bhoor Singh were wal king on their
way to their fields. It was only after t hey saw

the three brothers that the accused are all eged
to have got agitated and started pel ting

stones and attacking the deceased with | athis/

sti cks. There is, therefore, no elenent of any
pre concert or pre neditation anong the accused
persons. Indeed the trial court has acquitted
the accused persons of the charge of conspiracy

under Section 120B | PC

Both the courts, have on a careful appreciation

of evi dence, cone to t he concl usi on t hat t he

prosecuti on had not disclosed the true genesis of the

i nci dent whi ch | ed to t he deat h of t wo per sons
i nvol ved in the incident. If that finding is correct

as indeed we find it to be so, the prosecution case

suffers fromthe maj or | acunae. The genesi s of the

incident that led to the fight between the parties and



resultant death of two of the persons who got involved
in the occurrence would hold the key to the question
whet her the appellants i ndeed had t he i ntention to
commit the nurder of the deceased.
The statenment of PW2 Bhoor Singh has been found
to be unreliable insofar the involvenent of the other
accused per sons are concer ned. Even assuni ng t hat

Bhoor Singh’s presence could not be di sput ed as he
hinself was injured in the incident, his deposition has

to be carefully approached and cautiously eval uat ed.

Al'l the three accused persons had al so received
injuries whi ch wer e exam ned and certified by t he
doctor concerned. There is no explanation offered by
the prosecution for the said injuries.

In the totality of the above circunstances, we
are of the view the the High Court was justified in
hol ding that the prosecution had failed to prove its
case agai nst the eight persons whomthe H gh Court has
acquitted by the judgnment under appeal. W see no
compel i ng reason to t ake a di fferent Vi ew in t he
appeal filed by the State against the said order of
acqui ttal

I nsof ar as appel I ant s in Crim nal Appeal s No
342-343 of 2005 are concerned we are of the view that
t he prosecution case t aken at its face val ue falls
short of nmking out a clear case of murder punishable
under Section 302 | PC. I'n our vi ew, even when we
bel i eve t he testi nony of PW2 Bhoor Si ngh, t he

culmnative effect of the circunstances that have been

i ndi cated above and those found by the trial court as

al so t he Hi gh Court makes out a case of cul pabl e
homi ci de not anount i ng to nmur der puni shabl e under
Section 304 Part-1 |PC

We are told by M. S. @urukrishnakunmar, | earned

St andi ng counsel for Rajasthan that the appellant Bhera



Si ngh has al ready undergone actual inprisonnent for a
period of ten years. Accused Anbav Singh has undergone
act ual i mpri sonnent for 14 years whil e appel | ant

Narayan Singh has suffered incarceration for nearly 19

years by now. Accused Shankar Singh has also simlarly
undergone i nprisonnment for a period 16 years. In the
ci rcunst ances and keepi ng in view the facts and

circunstances of the case as also the period al ready
undergone by the appellants we are of the view that
interest of justice would be sufficiently sub-served if
we alter the conviction of the appellants- Bhera Singh
Anbav Si ngh, Shankar Si ngh and Nar ayan Si ngh from
Section 302 IPC to Section 304 Part-1 read with Section
149 I PC, Section 147 of the IPC and sentence themto
the period already undergone by them
We accordingly disniss the Crininal Appeal No.

344 of 2005 and allow Criminal Appeals No. 342-343 of

2005, alter the conviction of appel I ants Bhera Si ngh

Anbav Si ngh, Shankar Si ngh and Nar ayan Si ngh to an
of f ence puni shabl e under Section 304 Part - | | PC and
sentence t hem to t he peri od al ready undergone. The

appel lants shall be forthwith set free unl ess required

i n any other case.

(GYAN SUDHA M SRA)

New Del hi ,
APRIL 12, 2012



