A IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
Cl VI L APPEAL NO(S) . 8006- 8007/ 2003
PRABHU DAYAL KHANDELWAL APPELLANT
(S
VERSUS
CHAIRVAN, U. P.S.C. & ORS. RESPONDEN
T(S)
ORDER
J.S. Khehar, J.
1. The claim of t he appel I ant - Prabhu Day
a
Khandel wal was to be considered for pronotion from
t he post of Conmi ssioner of Incone Tax to that of
Chi ef Commi ssi oner of Income Tax. 55 vacancies in
the cadre of Chief Conmissioner of |Income Tax arose
in the year 2000-2001, and a further 46 vacancies
arose during the year 2001-2002.
2. It is not a matt er of di sput e, t hat th
e
benchmar k for pronotion to t he post of Chi
ef
Conmi ssi oner of |ncone Tax, under the prevailing
Signature Not Verified DoPT gui delines was "very good". In other words
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Reason: only such of the Conmi ssioners of |ncone Tax, whose

service record was "very good" would be treated as .
satisfying the "nmerit" conponent in the process of

sel ecti on. When the claimof the appellant arose

for consi derati on, t he five Annual Confidenti al
Reports whi ch wer e I'iable to be t aken into

consi derati on wer e, for t he years 1995- 1996 to



1999- 2000. O the aforesaid Reports, in three the

appel | ant was gr aded as "good" (for t he years
1995- 1996, 1996- 1997 and 1998-1999), and in t he
remai ning two he was graded as "very good" (for

the years 1997-1998 and 1999-2000). On account of

the fact, that the appellant did not satisfy the

benchmark stipulated in the DoPT guidelines, he was

not considered fit for promotion, to the post of

Chi ef Conmi ssi oner of |ncome Tax.

3. The appel | ant rai sed a chall enge agai nst the

action of t he respondents/authorities, in
superseding his claimfor pronotion to the post of

Chi ef Conmi ssi oner of Income Tax, by filing OA.

No. 290 of 2001, before the Central Adm nistrative

Tri bunal , Cal cutta Bench, on t he ground t hat

unconmuni cat ed Annual Confi denti al Reports coul d

not be t aken into consi derati on, to def eat hi s
2

claimfor pronotion. The pointed contention of the

respondent, in this behalf was, that all the three

Annual Confidential Reports in which he had been

gr aded as "good" (detailed above) had not
communi cated to him The Admi nistrative Tribuna

accepted t he prayer made by t he appel | ant

accordingly passed the follow ng directions:-

"109. In view of the above,
we find merit in bot h t he
appl i cations. We, therefore, allow
bot h t he appl i cations. Si nce t he

appel I ants have not been found unfit

for pronotion in t he over al |
assessnent of the DPC neeting held on

February 5 and 6, 2001, we direct all

t he respondent s Vi z. Secretary,
Deptt. of Revenue, Chai r man CBDT,
Menber CBDT and Chai r man, UPSC to
reconsi der t he cases of bot h t he
applicants by hol ding the neeting of

Revi ew DPC on ur gent basi s on t he
basi s of our above observations

keeping in view the assessnment nade
by the DPC in the nmeeting held on

been

and



February 5 and 6, 2001 and to
recomend their case within a period
of three weeks from t he dat e of
recei pt of this order to t he
3
compet ent aut hority for further
necessary action including grant of
all the consequential benefits to the
applicants from t he date their
i mredi ate juniors have been granted
as a result of recommendations of the
DPC neeting held on February 5 and 6
2001 within a further period of three
weeks and comunicate the final order
to t he applicants wi thin a week
thereafter."
4, The af oresai d order passed by t he
Adnministrative Tribunal, was assailed by the Union
Public Service Comm ssion, as al so, the Union of
India, before the H gh Court of Calcutta, by filing
separate wit petitions. The Hi gh Court accepted
t he prayer made by t he Uni on Public Service
Commi ssion as well as the Union of India while
di sposing of WP.C. T. No.772 of 2002 and WP.C. T.
No. 803 of 2002, vide its order dated 20.12.2002
Di ssatisfied with t he above order, t he
appel I ant - Prabhu Dayal Khandel wal has appr oached

this Court, through the instant civil appeals.
5. In so far as the issue of non-consideration of
the claimof the appellant is concerned, we are

4
satisfied that the proposition of |aw relevant for
the controversy in hand,

was decl ared upon by this

Court in Abhijit Ghosh Dastidar v. Union of India

and ot hers, (2009) 16 SCC 146, wherein

t hr ee-Judge Division Bench of this Court, held as

under: -

"7. 1t is not in dispute that CAT

Pat na Bench passed an
recommendi ng t he authority not
rely on the order of caution dated

22.09.1997 and the order of adverse

order

to



remar ks dated 09.06.1998. In view of
the said order, one obstacle relating
to his pronotion goes.

8. Conming to the second aspect, that

t hough the benchmark "very good" is

required for bei ng consi der ed for
pronoti on, admttedly t he entry of
"good" was not conmunicated to the

appel lant. The entry of "good" should

have been communi cated to him as he

was havi ng "very good" in t he
previ ous year. In t hose

ci rcumst ances, in our opi ni on

non- comuni cation of entries in the

Annual Confi denti al Report

public servant whet her he is
civil, judicial, police or any other

service (ot her t han t he

forces), it has civil consequences

5
because it may affect his chances of
pronotion or getting other benefits.

of

ar ned

Hence, such non- comuni cati on woul d

be arbitrary, and as such violative
of Article 14 of the Constitution.
The sane view has been reiterated in
the above referred decision [Dev Dutt
V. Union of India and O hers, (2008)

8 SCC 725] relied on by t he

appel I ant . Ther ef or e, t he entries

"good" i f at al | gr ant ed to t he

appel l ant, the sanme should not have

been t aken into consi deration
bei ng considered for pronotion to the

hi gher grade. The respondent has no

case that the appellant had ever been

i nformed of the nature of the grading

given to him"

6. The aforesaid position of |aw has agai n been
affirmed by this Court in Sukhdev Singh v. Union of
India and Gthers, (2013) 9 SCC 566, wherein another
t hr ee- Judge Di vi si on Bench of this Court,
concl uded as under: -
"8. In our opinion, the view taken in
Dev Dutt that every entry in ACR of a
public servant nust be conmuni cated

to himher within a reasonabl e period
is | egal |y sound and hel ps

6

for

in

has

achi evi ng threefol d obj ecti ves.

First, t he comruni cati on of
entry in the ACRto a public servant

hel ps hi ml her to wor k har der

achi eve nor e t hat hel ps

i mproving hi s wor k and gi ve
results. Second and

i mportant, on being nade aware of the

hi m

every

and
in

better
equal ly



entry in the ACR the public servant
may feel dissatisfied with the sane.

Conmuni cati on of t he entry enabl es
hi ml her to make representation for
upgradati on of the remarks entered in

t he ACR. Third, commruni cati on of
every entry in t he ACR brings

transparency in recording the remarks

relating to a public servant and the

system becones nore confornmng to the

principl es of nat ur al justice. W
accordingly, hold that every entry in

ACR - poor, fair, average, good or

very good - must be communicated to

hi m her within a reasonable period.”

7. In the above Vi ew of t he mat ter, we are
satisfied that the inpugned order passed by the

H gh Court, deserves to be set aside, inasnuch as,

the claimof the appellant could not be ignored by

t aki ng into consi derati on, unconmuni cat ed Annua

Confi denti al Reports for t he years 1995- 1996

1996- 1997 and 1998-1999, wherein the appellant was

assessed as "good". In t he absence of t he
aforesaid entries, it is appar ent, t hat t he
remai ni ng entries of t he appel | ant bei ng "very

good", he would be entitled to be considered fit

for t he pronoti on, to t he post of Chi ef
Commi ssi oner of Income Tax, on the basis of the

then prevailing DoPT guidelines, and the renmining

valid Annual Confidential Reports.

8. On the issue, whether the representations filed

by the appellant against the Reports for the years

1995-1996, 1996-1997 and 1998-1999 need to be taken

to their logical conclusion, we are of the view,

that since alnost two decades have passed by since

the aforesaid Annual Confi denti al Reports wer e
recor ded, it woul d be t oo | ate in t he day to
require t he Aut horities to adj udi cat e upon t he

representati ons made by the appell ant as agai nst

t he uncommuni cat ed Annual Confidential Reports.



9. In t he above Vi ew of t he matt er, we
satisfied, t hat t he respondent s ought to

directed to reconsider the claimof promotion of

8
the appellant, to the post of Chief Conmi ssioner of

I ncone Tax, for the vacancies which arose during

t he years 2000-2001 and 2001-2002 on the basis of
the conmuni cated reports for the years 1997-1998
and 1999-2000, within a period of three nonths from
t oday. Ordered accordingly.

10. In case the appellant is found to be entitled
for pronotion to the post of Chief Conmissioner of

I ncome Tax, he shall be prompted to the said post,
with effect fromthe date of his entitlenent.

such an eventuality, he shall also be entitled to

all arrears of salary, as would have been payabl e

to hi m if he had been pr onot ed as Chi ef

Commi ssi oner of | ncone Tax at t he right time.

Si nul t aneously, he would be entitled to revision of

his retiral benefits.

11. In case the appellant is found suitable for

pronot i on, this or der shoul d not be t aken
permitting the authorities, to interfere with the

pronoti ons al ready nade. Suffice it to state, that

to accommodate the appellant, it shall be open to

t he authorities to create a not i onal post,

giving effect to the instant order.
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12. To the extent indicated above, the appeals are

al | oned.

[ JAGDI SH SI NGH KHEHAR]

ar e

be



[ ADARSH KUVAR GOEL]
NEW DELHI ;
JULY 23, 2015.
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RECORD OF PROCEEDI NGS

Cl VI L APPEAL NO(S).  8006- 8007/ 2003
PRABHU DAYAL KHANDELWAL Appel | ant (s)
VERSUS

CHAI RVAN, U.P.S.C. & ORS. Respondent ( s)

(with interimrelief and office report)

Date : 23/07/ 2015 These appeals were called on for hearing today.

CORAM :
HON BLE MR JUSTI CE JAGDI SH SI NGH KHEHAR
HON BLE MR JUSTI CE ADARSH KUMAR GOEL

For Appellant(s) Appel | ant -i n- person

For Respondent (s) M. Rana Mikherj ee, Sr. Adv.
Ms. Niranjana Singh, Adv.
Ms. B. Sunita Rao, Adv.
Ms. Anil Katiyar, Adv.
M. B. V. Bal aram Das, Adv.

Ms. Binu Tant a, Adv.
M. Dhruv Tant a, Adv.

UPON hearing the counsel the Court namde the follow ng
ORDER

To the extent indicated in the signed order, the appeals are
al | oned.
( NARENDRA PRASAD) ( RENUKA SADANA)
COURT MASTER COURT MASTER

(Signed order is placed on the file)
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