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The appeal is allowed in terns of the signed order.
(Shashi Sareen)
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Court Master

(Signed reportable judgnent is placed on the file)



I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 3206 OF 2005

UNION OF I NDI A & ORS.
Appel | ant (s)

Ver sus

S. C. Bl SWAS @ SUBHAS CHANDRA BI SWAS c. Re
spondent (s)

i ngs

2 and

S not

JUDGMENT

ARl JI' T PASAYAT, J.

The Union of India and its functionaries have questioned the correctness

of decision rendered by a Division Bench of the Calcutta H gh Court allow ng the

appeal preferred by the respondent (hereinafter referred to as the ‘enpl oyee’'). It

was held, interalia, in the inmpugned judgnent that there was a necessity for grant

of personal hearing when the Disciplinary Authority differed from the find

recorded by the Enquiry O ficer

A brief to the factual aspects would suffice

Di sciplinary proceedings were initiated and three charges were franed

agai nst the enployee. The Enquiry O ficer found that charge Nos.

3 were established. He, however, recorded a finding that charge No. 1 wa

established. Wen the matter was placed before the



Di sciplinary Authority, he took a different view, and held that charge No. 1 was

al so est abl i shed. Recor di ng reasons for t he sane, an or der of di sm
i ssal was

passed. The enployee filed a wit petition in the H gh Court which was disnissed

by a |earned Singl e Judge taking the view that t he order of di smi ssa

I did not
warrant any interference. The order of learned Single Judge was assail ed before
the Division Bench in MAT No. 251/ 2000. The Division Bench was of the v
i ew
t hat si nce no opportunity of heari ng was grant ed to t he enpl oyee bef ore
t he

Di sciplinary Authority took the final view differing fromthe one expressed by the

Enquiry Authority, same anobunted to violation of principles of natural justice.

The Division Bench noted that though plea recordi ng absence of hearing was not

raised, yet in view of the settled position of Iaw that non grant of such opportunity

caused prejudice and was in gross violation of principles of natural justice, relief

was available to t he enpl oyee. It al so did not accept t he plea of t
he pr esent

appellants that when two of the charges were established, the order of disnissa
cannot be faul ted even if it was to be accepted that there was any |apse
in not

granting opportunity and it would not nmake any difference on the final outcone

of the proceedings. The High Court held

t hat what woul d have been the cunulative effect of the findings is a diffe
rent



matter. I't, t her ef or e, remtted t he matt er to t he Di sciplinary Aut hority
for

proceedi ng afresh fromthe stage after the subm ssion of the report and finding of

the Enquiry O ficer. It was left open to the Disciplinary Authority to reconsider

the matter and pass a fresh order. It was held that the enployee was entitled to

reinstatenment on the post to whi ch he woul d have been entitled had he not been

di sm ssed from service

The High Court relied on certain decisions of this Court to hold t
hat

even in the absence of specific provision for grant of opportunity, the sane has to

be read into the rules providing nodalities to be adopted. The Hi gh Court made

specific reference to Punjab National Bank & Os. Vs. Kunj Behari Msra, AR

1998 SC 2713 and Yogi nat h D. Bagde Vs. State of Mharashtra & Anr., 1999 (7)

SCC 739.

In support of t he appeal , M. N. N. Goswani , | earned Senior Counse

submitted that the approach of the H gh Court is clearly erroneous, in as nuch as

when there was no specific plea raised about any prejudice having been caused

due to non grant of the opportunity, the Hi gh Court

shoul d not have entertai ned the appeal. Reliance was placed by M. Goswam on

Rule 36 of the Centra

Industrial Security Force Rules, 1969 (in short the ‘Rules’) which according to

hi m requires recording of reasons and not grant of an opportunity of hear
i ng

when Disciplinary Authority differs fromthe Enquiry Oficers’ views. Further, the



decisions relied on by the Hgh Court referred to cases of total exoneration and

wer e not of t he pr esent nat ure wher e t wo of t he three char ges have
been
est abl i shed. In any event, according to M. Goswam , the Hi gh Court could not

have directed paynent of arrears of salary.

In response, M. A K Ganguli, |earned Senior Counsel submitted that
t aki ng into consi deration t he chequer ed career of t he litigation, t he fac
t t hat
Appellate Authority had set aside the order passed in the first instance (not o
n

techni cal ground but finding that there was insufficiency of material). The order of

t he Hi gh Court does not suffer from any deficiency. In t hat backgr ound fa
cts,

when the enployee has not been paid anything for nearly two decades, the High

Court’'s order is clearly equitable and calls for no interference.

We shall first deal with the question whether there is need for grant of

opportunity in the absence of specific provision in the rules. An identical issue was

dealt with by a three Judge Bench of this Court in Punjab

Nati onal Bank case (supra). There al so a simlar plea that t he rul es di
d not

provide for grant of an opportunity did not find acceptance.

Consi deri ng t he i denti cal provi si on gover ni ng t he case in Punja

Nati onal Bank case (supra) this Court held that the principles of natural justice

have to be read into the provision. As a result thereof, whenever the Disciplinary

Authority disagrees with Enquiry Oficer on any article of charge then before it



records its own finding on such charge, it nust record its tentative reason for such

di sagreenent and give to the delinquent officer an opportunity to represent before

it. Two earlier decisions of this Court in Bheru Singh s/o Kalyan Singh Vs. State

of Rajasthan 1994 (2) SCC 467 and State of Rajasthan Vs. MC Saxena AR

1998 SC 1150 were overruled as not |aying down the correct |aw. The principles of

natural justice nust be read into unoccupied interstices of the statute unless there

is a clear mandate to the contrary. Even if a statute is silent and there
are no

positive words spelling out the need to hear the party whose rights and interests

are likely to be affected the requirenment to follow the fair procedure before taking

a decision nmust be read into t he statute unl ess t he statute provi des 0
t herw se

Ther ef or e,

the judgnent of t he Hi gh Court to t he extent, it hel d t hat an opport
unity of

hearing was to be granted does not warrant any interference.

But we find subst ance in t he plea of M. Goswarni about t he
non
sustainability of t he direction for paynent of arrears of sal ary. In Man
agi ng

Director, ECIL, Hyderabad & Os. Vs. B.Karunakar & O's. (1993) 4 scCC 727

this Court held at paragraph 31 as follows:

Hence, in all cases where the enquiry officer’s report is
not furni shed to t he del i nquent enpl oyee in t he di sciplinary
pr oceedi ngs, t he Courts and  Tribunals should cause the copy of

the report to be furnished to the aggrieved enployee if he has not
already secured it before coming to the Court/Tribunal and give
the enployee an opportunity to show how his or her case was

prej udi ced because of t he non- suppl y of t he report. | f after



hearing the parties, t he Court/Tri bunal cones to t he concl usi on
that the non-supply of the report would have nade no difference to

t he ultimate  findings and the puni shnent gi ven, t he

Court/Tri bunal should not interfere with the order of punishnent.

The Court/Tribunal should not nmechanically set aside the order of

puni shment on the ground that the report was not furnished as is

regrettably bei ng done at present. The courts shoul d avoi d
resorting to short cuts. Since it is the Courts/Tribunals which wll

apply their judicial nmnd to the question and give their reasons for

setting aside or not setting aside the order of punishment, (and not

any i nt ernal appel l ate or revi si onal aut hority), there woul d be
neither a breach of the principles of natural justice nor a denial of

the reasonabl e opportunity. It isonly if the Court/Tribunal finds

that the furnishing of the report would have nade a difference to

the result in the case that it

shoul d set aside the order of punishment. Where after follow ng

t he above procedure, the

Court/ Tri bunal sets asi de t he order of puni shnent , t he pr oper
relief t hat shoul d be grant ed is to direct r ei nst at enent of t he
enpl oyee with liberty to the authority/ managenment to proceed with

t he inquiry, by pl aci ng t he enpl oyee under suspensi on and

continuing the inquiry from the stage of furnishing him wth the
report. The question whether the enployee would be entitled to

t he back-wages and other benefits fromthe date of his dismssal to

the date  of hi s rei nst at enent i f ultimately order ed, shoul d

i nvariably be | eft to be deci ded by t he aut hority concer ned
accordi ng to | aw, after t he cul mi nation of t he pr oceedi ngs and
depending on the final outcone. If the enployee succeeds in the

fresh inquiry and is directed to be reinstated, the authority should
be at liberty to decide according to law how it will treat the period
from the date of di smi ssal till t he rei nst at enent and to what

benefits, if any and the extent of the benefits, he wll be entitled.



The r ei nst at enent made as a resul t of t he setting asi de of t he
inquiry for failure to furnish the report, shoul d be treated as a
reinstatement for the purpose of holding the fresh inquiry fromthe

st age of furni shi ng t he report and no nor e, wher e such fresh

inquiry is held. That will also be the correct position in | aw

Keeping in view above principles, we set aside that part of t he
Hi gh

Court’s judgnent which relates to direction for paynent of arrears of salary.

As t he matter is pendi ng si nce | ong, it woul d be appropri ate
i f t he

proceedi ngs pursuant to the High Court’s order are conpleted by the Disciplinary

Authority as early as practicable, preferably wthin four nonths

from today. The entitl enent, i f any, of t he enpl oyee for any salary or
ot her

benefits, as was held in Mnaging

Director, ECIL Hyderabad case (supra) woul d depend upon the final adjudication

made by the Disciplinary Authority.

The appeal is allowed to the aforesaid extent. No costs.

(ARl JI T PASAYAT)

(H. K. SEMA)

New Del hi ,



August 17, 2005.



