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RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (G vil) No.7550/2003
(From the judgment and order dated 28/ 02/2003 in CW 15152/00
of The HI GH COURT OF PUNJAB & HARYANA AT CHANDI GARH)
RAMESH CHAND Petitioner (s)
VERSUS
STATE OF HARYANA & ORS. Respondent (s)

(Wth prayer for interimrelief and office report)
( For Final Disposal )

Date : 24/09/2004 This Petition was called on for hearing today.

CORAM :
HON BLE MRS. JUSTI CE RUVA PAL
HON BLE MR JUSTI CE ARUN KUMAR

For Petitioner (s)M.P.N Mshra, Sr. Adv.
M. Arvind M nocha, Adv.
M. H manshu Upadyaya, Adv.

For Respondent (s)M. N desh Gupta, Adv.
Naveen Singh, Adv.
S. Janani, Adv.

| ndu Shar ma, Adv.

Satinder S Gulati, adv.
Kavi ta Wadi a, Adv.
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UPON hearing counsel the Court made the follow ng
ORDER

Leave granted.
The appeal is allowed, the inpugned order of the Hi gh Court is set aside and the wit petition
filed by the respondent No.2 is dism ssed.

RUPAM MADHU SAXENA)

COURT MASTER

(Signed order is placed on the file)

IN THE SUPREME COURT OF | NDI A

ClVIL APPELLATE JURI SDI CTI ON

CIVIL APPEAL NO. ....... / 2004
(Arising out of SLP(C) No.7550/2003)



RAMESH CHAND APPELLANT
VERSUS

STATE OF HARYANA & ORS. Respondent (s)

ORDER

Leave granted.

The appel |l ant and the respondent No.2 were both Assistants in the Panchayat Departnent of the
State of Haryana. The contentious issue between the two of themis the post of Legal Oficer(
Panchayat) in the District Headquarters.

On 28th August, 1998, a letter was issued to all Deputy Conmi ssioners, all District Devel opnen
t and Panchayat officers, all Block Devel opnent and Panchayat officers and the Principal of th
e State Community Devel opnent Training Centre inviting themto forward nanes of officers/offic
ials for filling up one post of Legal Oficer (Panchayat) which was |ying vacant at the Distri
ct Headquarters. The post was to be filled up by pronotion anongst the eligible Oficers/offi
cials of the Devel opnment and Panchayat Departnent. The qualifications prescribed for the pos
t were (a) Law Graduate

froma recognized University; and (b) five years’ experience in a nministerial/executive post

n the Devel opment and Panchayat Department. The letter required each of the addressees to for
ward the nanes of officers/officials who fulfilled the aforesaid qualifications and had "good
service record" and who were desirous of being considered. The circular ends with the follo
Wi ng words: -

"Your reconmmendations should reach the undersigned within one nonth fromthe date of issue of
this letter failing which it will be presuned that you do not have any recommendations to offe
r in he matter."

In response to the letter dated 28th August, 1998, four applications were received fromdiffe
rent officers by the Panchayat Departnment. The respondent No. 2 s name whi ch had been forwarde
d by the District Devel opnent and Panchayat O ficer, Kurukshetra was one of these four applica
nts. Apart fromthe respondent No.2, the other three applications were rejected by the Depart
ment on the ground that those candidates were not qualified. The respondent No.2' s applicatio
n, however, was not acconpanied by the ACRs of all the ten preceding years, and ACRs for thr
ee years, nanely, 1993-94, 1996-97 and 1997-98 were not available. In addition, there was an
adverse entry in the ACR of the respondent No.2 for the year 1995-96 which was conmuni cated
to the respondent No.2 in Novenber, 1998. H s representation for
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del etion of the executive's remarks ultimately was allowed and the adverse entry in the respo
ndent No.2's ACR was expunged in Decenber, 1999.

The appellant who is admttedly senior to the respondent No.2 was not reconmended for pronotio
ninitially as he did not have the necessary acadenic qualification for Legal Oficer (Pancha
yat). He obtained the degree ultimately in January, 1999 while the process of selection tot
he post of Legal Oficer (Panchayat) was pendi ng consideration. The appellant’s application w
as also forwarded to the Departnment. The Departnent considered the candidature of both the re
spondent No.2 as well as the appellants for the post and then selected the appellant on the gr
ound that he was senior to the respondent No.2. This selection was ultimately conpleted on 12
th Septenber, 2000 and the appellant joined the post.

The respondent No.2 filed a wit petition in which he challenged the pronotion of the appella
nt as Legal O ficer. The wit petition was allowed by the H gh Court which quashed the appel
ant’s pronotion on the ground that the appellant was ineligible on the date within which the r
ecommendati ons for pronotion were required to be made in terns of the letter dated 28th August
, 1998. The Hi gh Court also held that since

-4-

the respondent No.2 had obtained his Degree in Law earlier than the appellant, the appellant c
oul d not have been considered for pronotion to the post of Legal O ficer. The respondent auth
ority was, accordingly, directed to consider the respondent No.2's claimfor pronotion to the



post of Legal O ficer (Panchayat) and appoint himto the post if he was found otherwise fit a
nd suitabl e.
At the time of entertaining the special |eave petition filed by the appellant inpugning the de
cision of the High Court, this Court by an order dated 6th May, 2003 directed status quo with

regard to the service of the appellant to be nmintained. The appellant has, accordingly, cont
i nued as Legal Oficer till today.

Lear ned counsel on behal f of the appellant has subnmitted that the H gh Court erred in hol ding
that the letter dated 28th August, 1998 contained a cut off date in the sense that no applica
tions or recomendations could be entertained by the Departnent subsequent to the expiry of o
ne nonth fromthe date of the letter. It is also subnmitted that the respondent No.2 was i nel
gi bl e for being recomrended within the aforesaid date as his record was not "good"as the adver
se entry agai nst the Respondent No.2 in his ACR for the year 1995-96 had been deleted only in
Decenber, 1999. It is
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submitted that by the tinme the respondent No.2 could have been considered for the pronotion to
the post of Legal Officer the appellant had obtai ned the necessary education/qualification f
or being considered for pronmotion. According to the appellant, the promotion policy, as appl
cabl e, provided that pronmotion to the post of Legal Oficer from inter alia, the Assistants (
Panchayat) was required to be done on the basis of seniority-cumnerit. Since, undisputedly t
he appell ant was senior to the respondent No.2, the respondent authority had correctly pronote
d the appellant instead of the respondent No. 2.

The Respondent No.2 has subnitted that it was well established by several decisions of this Co
urt that only those candidates who were eligible as on the cut off date could be considered b
y the Selection Cormmittee for a particular post. The qualification or eligibility obtained su
bsequent to such cut off date could not have been taken into account. The decision of this Co
urt in the case of State of U P. Vs. Vijay Kumar M shra, AR 2003 SC 4411, has been relied upo
ninthis connection. It is submitted that the second issue relating to pronotion policy co
uld not be applied in this case, since the pronotions were to be nade inter-departnmentally a
nd
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there was no conmmon seniority list. The only ground on which the appellant was preferred to t
he respondent No.2 being seniority, his pronotion should not be sustai ned.

The State CGovernnent supported the appellant and has submitted that his pronotion has been du
ly granted in terns of the pronotion policy and that the appellant could have been consi dered
for such pronotion because he had obtai ned the necessary qualification before the respective m
erits of the candidates were considered by the Pronotion Committee.

We are of the view that the Hi gh Court has erred in construing the letter dated 28th August, 1
998. The paragraph which we have quoted earlier nmerely called upon the concerned addressees o
f the letter to send their recomendations within one nonth. |f the recommendati ons were not

so sent, the result would be a presunption that they did not have any recommendati ons to nak
e. The paragraph cannot be read as in any way debarring any recommendati on being nade subseq
uent to the period of one nonth after the issuance of the letter

It may al so be renenbered that the pronotion in question was an intra departnmental pronotion
within the Panchayat Departnent. The principle enunciated by this Court
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in Vijay Kumar M shra's case (supra) which has been relied upon by the respondent No.2 applies
in those cases where the applications were invited fromthe candidates either by advertisene
nt or internms of the rules. This is clear from paragraph 8 of the Report where this Court
has sai d: -

"The position is fairly well settled that when a set of eligibility qualifications are prescri
bed under the rules and an applicant who does not possess the prescribed qualification for the
post at the time of subnission of application or by the cut off date, if any, described under
the rules or stated in the advertisenent, is not eligible to be considered for such post. It
is relevant to note here that in the rules or in the adverti senent no power was vested in any
authority to nake any relaxation relating to the prescribed qualifications for the post. The
refore, the case of a candidate who did not cone within the zone of consideration for the post
could not be compared with a candi date who possess the prescribed qualifications and was cons
i dered and appointed to the post."



This decision has no application to this case and the letter cannot be construed as setting d
own a cut off date for the purposes of making of recomendations by the addressees of the |et
ter.

Admittedly, when the recommendati on of the respondent No.2 had been nade, all his ACRs were no
t available. It is also not in issue that there was an adverse entry in one of
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the ACRs al though the adverse entry was subsequently comruni cated and expunged. Al this happ
ened while the applications were pending consideration by the Selection Conmttee. It is clear
that the respondent No.2 did not have a "good service record" which was a precondition to rec
omrendati on and for consideration for promotion, until the adverse entry was deleted. By that
date the appellant was al so eligible to be recommended.

The pronotion policy which had been prescribed for the post of Legal Oficer, issued on 13th M
arch, 1991 speaks of pronotion within the Panchayat Departnent to the post of Legal Oficer on
the basis of seniority-cumnmerit. Even if, one assumes that there is no common seniority lis
t maintained in respect of the possible candidates for the post of Legal Oficer as is conten
ded by the respondent No.2, neverthel ess between the respondent No.2 and the appellant the ap
pellant was admittedly senior and his selection on this basis could not be said to be irratio
nal or unfair. The nere fact that the respondent No.2 nay have obtained his Law Degree earlie
r than the appellant would be of no consequence and there is no authority or statutory provisi

on or executive order which has been relied wupon by the High Court for granting the
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respondent No.2 a preferential right to pronotion on such basis.
For the reasons aforesaid, we are of the view that the decision of the H gh Court cannot be s

ust ai ned. The appeal is allowed, the inpugned order of the Hi gh Court is set aside and the wri
t petition filed by the respondent No.2 is dism ssed.

(ARUN KUVAR)

NEW DELHI ,
SEPTEMBER 24, 2004.



