z8I TEM NO. 3 Court No. 11 SECTI ON X'V

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).6813/2009

(From the judgenent and order dated 09/01/2009 in RFA No. 2/2005

The H GH COURT OF DELHI AT N. DELH)

MAHA SI NGH Petitioner(s)
VERSUS

ANAND SI NGH MANN & ANR. Respondent ( s)

(Wth appln(s) for permission to place addl. docunents on record
and with prayer for interimrelief)

Date: 19/04/2011 This Petition was called on for hearing today.
CORAM :

HON BLE DR. JUSTI CE MJKUNDAKAM SHARNVA
HON BLE MR JUSTICE ANIL R DAVE

For Petitioner(s) M. Jaideep Gupta, Sr. Adv.
M. Brijender Chahar, Sr. Adv.
M. A ay Sharnm, Adv.
For Respondent (s)
M. Surya Kant, Adv.
Ms. Poor ni ma, Adv.
M. Pranav Was, Adv.
M. Ashwani Kumar , Adv
UPON hearing counsel the Court nmade the foll ow ng
ORDER
Leave granted.
The appeal is al | owed in terns of t he si gned
or der.
( DEEPAK MANSUKHANI ) (RENU DI WAN)
Court Master Court Master
(Signed order is placed on the file)
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 3410 COF 2011
(Arising out of SLP(Civil) Nos. 6813 of 2009)
MAHA SI NGH Appel | ant (s)
VERSUS
ANAND SI NGH MANN & ANR. Respondent ( s)

ORDER

Leave granted.
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This appeal is directed against the order dated 9th January,
2009 passed by the Division Bench of the Del hi H gh Court in RFA (OS)
No. 2 of 2005 affirm ng the order passed by the |l earned Single Judge
dat ed 6t h Decenber, 2004 wher eby t he | ear ned Singl e Judge has
di smissed the suit of the appellant herein as tine barred. The
property in question with regard to which a partition suit has been
filed by the appellant is 30, Central Market, Comrunity Centre, Ashok

Vi har, Del hi. The suit is filed by the appellant herein claimng a
decree of partition as against respondent no. 1 who is his younger
br ot her.

The aforesaid suit was contested by the respondent no. 1 by
filing witten statement and on the basis thereof, certain issues
were also franmed, one of which is with regard to plea that the suit
is barred by Iimtation. During the course of recording of evidence
of the witnesses, the | earned Single Judge decided to take up the
i ssue regarding the suit being barred by limtation as a prelimnary
i ssue and heard the | earned counsel appearing for the parties on that
i ssue and held thereafter that the suit is barred by limtation. The
appel I ant bei ng aggrieved by the aforesaid judgnent and order passed
by the | earned Single Judge preferred an appeal before the Division
Bench which affirmed the order of the |earned Single Judge by passing
t he i npugned judgnent and order. Bei ng aggrieved by the aforesaid
j udgnent and order, the present appeal is filed on which we have
heard the | earned counsel appearing for the parties.
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The pleading in the suit filed by the appellant is that the
suit property is a Joint Hindu Fam |y property and that such property
is required to be partitioned and di vi ded between the two brothers.
The aforesaid contention of the appellant for partition of the suit
property is sought to be denied by the respondent contending, inter

alia, t hat t he r espondent has been realising rent from t he sai d

property since 1973 and, therefore, it is exclusive property of the

respondent. The appel |l ant, however, relies on certain letters which

were allegedly witten by the respondent on 25.5.1976 and 4.8.1976 to

establish his claimthat even in the said letters, the respondent

wote to the appellant asking for the partition for the first tine.

Whet her or not those letters could be given wei ghtage as sought to be

given by the respondent are matters relating to facts. The question
of limtation could also be an issue involving both facts and | aw

In our considered opinion, it is one of such cases where facts
are also involved to decide the aforesaid issue. Consi dering the
facts and ci rcunst ances of this case, we are of t he consi der ed
opinion that the aforesaid issue with regard to limtation should be
decided by the High Court in the suit only after allowi ng the parties
to adduce all their evidence and on the basis of evidence adduced,
the court should proceed to decide the aforesaid issue with regard to
the linmtation as well while deciding the other issues.

In that view of the matter, we set aside the order of the

Di vi si on Bench and al so of t he | ear ned Si ngl e Judge wi t hout
expressing any views or conments on the nmerits of the respective
clains of the parties including the issue of limtation. It

needl ess to state that now the | earned Single Judge shall take up the

i ssue at the stage of recording the evidence of the parties and will

all ow the parties to lead their further evidence and thereafter would

decide the suit on the basis of the issues franed. We al so request
the High Court to decide the suit as expeditiously as possible since

the suit pertains to a decree for partition of alleged Joint Hi ndu

fam |y property.
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However, since the dispute is between the real brothers, we
al so feel that a settlement could be possible if an effort is made to
resol ve the di spute between the parties through process of nediation
The Del hi High Court has a good Mediation Centre of its own and,
therefore, we believe that an effort should be made by the | earned
Judge for resolving the suit through the process of nediation, if
possi bl e. If no settlenment is arrived at, in that event, the Court
may proceed to decide the suit as expeditiously as possible.

The appeal is allowed to the aforesaid extent |eaving the
parties to bear their own costs.

(ANIL R DAVE)

NEW DELH
APRI L 19, 2011.



