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SUPREME COURT OF | NDI A
RECORD OF PROCEEDI NGS
Cvil Appeal No.2728 of 1998@@
(6000600060006000600060006000;
Ms VXL India Ltd. Appel I ant (s)
VERSUS
Conmi ssi oner of Cent. EXxcise, Rajkot Respondent (s)

(Wth office report)

Date : 03/05/2001 This appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE U. C. BANERJEE
HON BLE MR JUSTI CE Y. K. SABHARWAL

For Appellant (s) M. Joseph Vellapalli, Sr. Adv.
M. Dinesh Mathur, Adv.
M. Tarun Gul ati, Adv.

or Ms. J.B. Dadachanji & Co.

—

For Respondent (s) M. Soli J. Sorabjee, AG
M. Rajiv Nanda, Adv.
M

B. K. Prasad, Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER
............ P |
. SP2
After hearing counsel for the parties the
Cvil Appeal is dismissedinternms of the signed
order.
. SP1
(D. D. Jindal) (Manj u Shar ma)
Asstt. Registrar AR- cum PS

Signed order is placed on the file.



I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 2728 OF 1998@@
606006000060060000600600600600

Ms VXL India Ltd. .. Appel | ant

Ver sus

Conmi ssi oner of Central Excise .. Respondent
Raj kot

OR D E R@@

This appeal is directed against the order
of rejection of appeal by CEGAT, Minbai. The
facts depict that the appellant had placed the
order of supply of 20,027 Mr Metallurgical Coke of
specified size with Ms Jenson & N chol son Pvt.
Ltd., Singapore at a stipulated price. According
to the invoice fromthe supplier the price of the
consi gnment  was shown as US $2, 143, 524. 85. The
custons duty was assessed accordingly on the val ue
shown in the invoice and goods were cleared by the
appel lant on paynent of the sane. Subsequent |y,
however, on detailed inspection of the material at
the plant site, the appellant said to have
di scovered that the size of the netallurgical coke
was not as per the terns of the contract and as
such br ought them to the notice of t he
representatives of the foreign supplier with the
test report by reason wherefore there was certain
dimnution in the price.

.2/ -

The Tribunal went into the matter in great
detail including the revised agreenent between the
parties on account of materials said to have been
defecti ve. The relevant portion of the revised
agreenment read as bel ow

"Di fferences have arisen bet ween t he

parties in relation to the quality and
specifications of the said Coke supplied
particularly about ash, noisture and size
and whereas Saukem (i.e. the appellants
herein) allege they have suffered | osses,
and whereas JNS (i.e. the suppliers) deny
these all egati ons.



. SP1

As a result of discussions between the
representatives of the parties hereto, it
has been amcably agreed, wthout any
adm ssion of liability by either party
that in consideration of both parties
refraining from comencing or proceeding
with any legal action again the order in
consi deration, of the mutual prom ses and
convents contained herein and intending to
be legally bound hereby the parties hereto
have reached an anicable agreenent to
settle all disputes in accordance with the
said contract and the said coke as
follows...."

It is on the basis of the aforesaid that
the Tribunal cane to the conclusion that the
revised agreenent cannot but be termed to be an
agreement arrived at by the parties to avoid
litigation since there is no acceptance of
liability of dimnution in value.

.3/ -

3.

Incidentally be it noted that there was no
di spute regarding the valuation at the tinme of
original assessnment. Neither the testing was done
in the presence of the custonms authorities though

| oadi ng, unl oading and weighnment etc. wer e
ef fected in their presence. Subsequent |y,
however, the facts depict a refund clai mhas been
filed on the basis of the revised invoice. The

revised invoice obviously was the result of the
revised agreement between the parties as noted
above and it is on this factual count that the
Tribunal did not see any nerit with the appea
preferred before it. W also do not feel inclined
to interfere wth the reasoning and findings of
the Tribunal, since we also do not see any nerit
in the appeal. The  appeal s, t heref ore,
di smissed. No order as to costs.

(Y. K. SABHARWAL)

New Del hi ,
May 03, 2001



