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Concurrent findings of fact were set aside by the High Court vide
the judgrment inpugned in this appeal by holding that the alleged
substantial question of law fornmul ated by it stood proved in favour of
the respondent - def endant as the appellant-plaintiff had not established
that she had been ready and willing to performher part of the
contract. It was further held that the relief of specific performance,
being an equitable relief, the same could not be enforced in favour of
the appellant who was found to have failed to prove that she perforned
or had al ways been ready and willing to performthe essential terns of
the agreenent executed between the parties.

The facts giving rise to the filing of the present appeal are
that the appellant entered into an agreenent to sell (Exhibit A-2) with
the respondent-defendant initially on 5.1.1980 and subsequently on
16.3.1980 with respect to | and neasuring 27 cents for a price of
Rs. 24,300/-. A sumof Rs.8,000/- is stated to have been paid to the
respondent - def endant on the day of the execution of the agreement which
was reduced to witing and signed by the parties.” As the respondent-
defendant failed to execute the sale deed, the appellant-plaintiff
filed a suit for specific performance of contract after notice to her
In her witten statenent respondent-defendant admtted the execution of
the agreenment and the receipt of Rs.8,000/-. It was, however,
contended that as the appellant-plaintiff conmtted breach of the
contract and failed to pay the bal ance amount of consideration, her
suit for specific performance was not maintainable. It was further
contended that tine was the essence of the contract between the parties
as was evident fromthe terns of the agreenent.

On the pleadings of the parties, the Trial Court framed the
foll owi ng issues:

"1, Whet her the plaintiff was always ready and willing to
performhis part of contract?

2. VWhet her tinme was of the essence of contract?

3. Wet her the plaintiff abandoned the contract
vol untarily?

4. To what relief if any is the plaintiff entitled?"
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Deciding all the issues in favour of the appellant-plaintiff, the
Trial Court decreed the suit permtting the appellant-plaintiff to
deposit the bal ance ampunt within two weeks. The respondent - def endant
was directed to execute the sale deed within two weeks fromthe date of
deposit of the bal ance anount of consideration. The first appeal filed
by the respondent -def endant was di smssed by the Ist Additiona
District Judge, Madurai vide his judgnment dated 25th COctober, 1982. In
second appeal, the H gh Court framed the follow ng question of |aw
considering it as substantial question of |aw
"Whet her in the circunmstances of the case, the plaintiff
has established that she has been ready and willing to
perform her part of the contract."

It has been conceded before us that both the courts of fact had
concl uded that the time was not the essence of the contract and that
the appel l'ant-plaintiff did not abandon the contract voluntarily and
was al ways ready and willing to performher part of the contract.

Wier eas the | earned counsel appearing for the appellant-plaintiff
has urged that the judgnent of the Hi gh Court is contrary to the
mandat e of Section 100 of the Code of Civil Procedure, the |earned
counsel for the respondent-defendant has tried to justify it on various
grounds and persuaded us to hold that the appellant-plaintiff, on
facts, had failed to establish that she had been ready and willing to
perform her part of the contract. |t is contended that even though
time was not the essence of the contract, yet the appellant-plaintiff
was under a |legal and statutory obligation to seek enforcement of the
rights accruing to her on the basis of agreenent within a reasonable
time.

Section 100 of the Code of Civil Procedure (hereinafter referred
to as "the Code") was anmended by the Anmending Act No.104 of 1976 naking
it obligatory upon the H gh Court to entertain the second appeal only
if it was satisfied that the case involved a substantial question of
aw. Such question of |aw has to be precisely stated in the Menorandum
of Appeal and fornulated by the High Court in its judgnent, for
deci sion. The appeal can be heard only on the question, so fornul ated,
giving liberty to the respondent to argue that the case before the Hi gh
Court did not involve any such question. The Amending Act was
i ntroduced on the basis of various Law Comi ssion Reports recomendi ng
for making appropriate provisions in the Code of Civil Procedure which
were intended to minimse the litigation, to give thelitigant fair
trial in accordance with the accepted principles of natural justice, to
expedite the disposal of civil suits and proceedings so that justice is
not del ayed, to avoid conplicated procedure, to ensure fair deal to the
poor sections of the community and restrict the second appeal s only on
such questions which are certified by the courts to be substantia
guestion of law. W have noticed with distress that despite anendnent,
the provisions of Section 100 of the Code have been liberally construed
and generously applied by sone judges of the High Courts with the
result that objective intended to be achieved by the anendnment of
Section 100 appears to have been frustrated. Even before the amendnent
of Section 100 of the Code, the concurrent finding of facts coul d not
be disturbed in the second appeal. This Court in Paras Nath Thakur v.
Sm . Mbhani Dasi (Deceased) & O's. [AIR 1959 SC 1204] hel d:

"It is awll settled by a long series of decisions of the
Judicial Committee of the Privy Council and of this Court,
that a High Cour,t on second appeal, cannot go into
guestions of fact, however, erroneous the findings of fact
recorded by the courts of fact nay be. It is not necessary
to cite those decisions. |ndeed, the |earned counsel for
the plaintiff-respondents did not and could not contend
that the Hi gh Court was conpetent to go behind the findings
of fact concurrently recorded by the two courts of fact."
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To the sane effect are the judgnments reported in Sri Sinha
Ramanuj a Jeer Swamigal v. Sri Ranga Ramanuja Jeer alias Enberunanar
Jeer & Ors. [AIR 1961 SC 1720], V.Ramachandra Ayyar & Anr. V.

Ramal i ngam Chettiar & Anr.[AIR 1963 SC 302] and Madananchi Ramappa &
Anr. v. Mithaluru Bojjappa [AIR 1963 SC 1633]. After its anmendnent,
this Court in various judgnents held that the existence of the
substantial question of lawis a condition precedent for the H gh Court
to assune jurisdiction of entertaining the second appeal. The
conditions specified in Section 100 of the Code are required to be
strictly fulfilled and that the second appeal cannot be decided on
nerely equitable grounds.  As to what is the substantial question of
law, this Court in Sir Chunilal v. Mehta & Sons Ltd. v. Century

Spi nning & Manufacturing Co.Ltd. [AIR 1962 SC 1314] held that:

"The proper test for determ ning whether a question of |aw

raised in the caseis substantial would, in our opinion, be

whet her it is of general public inportance or whether it

directly and substantially affects the rights of the

parties and if so whether it is either an open question in

the sense that it is not finally settled by this Court or

by the Privy Council or by the Federal Court or is not free
fromdifficulty or calls for discussion or alternative

views. |If the question is settled by the highest court or

the general principles'to be applied in determ ning the

guestion are well settled and there is a nere question of

appl yi ng those principles or that the plea raised is

pal pably absurd the question woul d not be a substantia

guestion of law "

I n Kondi ba Dagadu Kadam v. Savitribai Sopan Qujar & Ors. [JT 1999
(3) SC 163] this Court again considered this aspect of the nmatter and
hel d:
"If the question of |aw terned as substantial question
stands al ready decided by a | arge bench of the Hi gh Court
concerned or by the Privy Council or by the Federal Court
or by the Suprene Court, its merely wong application on
facts of the case would not be termed to be a substantia
qguestion of |law. \Where a point of |aw has not been pl eaded
or is found to be arising between the partiesin the
absence of any factual format, a litigant should not be
allowed to raise that question as substantial question of
law in second appeal. The nere appreciation of the facts,
the docunentary evi dence or the neaning of entries and the
contents of the docunent cannot be held to be raising a
substantial question of law. But where it is found that
the appell ate court has assumed jurisdiction which did not
vest in it, the sanme can be adjudicated in the second
appeal, treating it as substantial question of |aw - Were
the first appellate court is shown to have exercisedits
di scretion in a judicial nmanner, it cannot be terned to be
an error either of |law or of procedure requiring
interference in second appeal. This Court in Reserve Bank
of India & Anr. v. Ramakrishna Govind Mrey (AIR 1976 SC
830) held that whether trial court should not have
exercised its jurisdiction differently is not a question of
law justifying interference.”

The question of law fornul ated as substantial question of law in
the instant case cannot, in any way, be ternmed to be a question of |aw
much | ess as substantial question of |aw. The question fornulated in
fact is a question of fact. Merely because of appreciation of evidence
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another view is also possible would not clothe the Hi gh Court to assune
the jurisdiction by termng the question as substantial question of

law. In this case Issue NO 1, as franmed by the Trial Court, was,
admittedly, an issue of fact which was concurrently held in favour of
the appellant-plaintiff and did not justify the High Court to disturb
the sane by substituting its own finding for the findings of the courts
bel ow, arrived at on appreciation of evidence.

When, concededly, the tine was not the essence of the contract,
the appellant-plaintiff was required to approach the court of |aw
within a reasonable time. A Constitution Bench of this Hon ble Court in
Chand Rani (Smt.) (Dead) By Lrs. v. Kamal Rani (Snt.)(Dead) By Lrs.
[1993 (1) SCC 519 held that in case of sale of imovable property there
is no presunption as to tine being the essence of the contract. Even
if it is not of the essence of contract, the court may infer that it is
to be performed in a reasonable time if the conditions are (i) fromthe
express ternms of the contract; (ii) fromthe nature of the property;
and (iii) fromthe surrounding circunstances, for exanple, the object
of making the contract. For the purposes of granting relief, the
reasonabl e time has'to be ascertained fromall the facts and
ci rcunst ances of the case.

I'n K. S Vidyanadam & Ors. v. Vairavan [1997 (3) SCC 1] this Court
hel d:

"Even where time is not of the essence of the contract, the
plaintiffs must performhis part of the contract within a
reasonabl e tine and reasonable tine should be determ ned by
| ooking at all the surroundi ng circunstances including the
express ternms of the contract and the nature of the

property.”

The word "reasonable" has in |law prinma facie neani ng of
reasonable in regard to those circunstances of which the person
concerned is called upon to act reasonably knows or ought to know as to
what was reasonable. It may be unreasonable to give an exact
definition of the word "reasonable". The reason varies inits
concl usi on according to ideosyncrasy of the individual and the tinme and
circunstances in which he thinks. © The dictionary neaning of the
"reasonable tinme" is to be so nuch tinme as i s necessary, under the
ci rcunst ances, to do conveniently what the contract or duty requires
shoul d be done in a particular case. . In other words it neans as soon
as circumnmstances permt. |In Law Lexicon it is defined to mean "A
reasonable tine, |looking at all the circunstances of the case; a
reasonabl e tine under ordinary circunstances; as soon-as circunstance
will permt; so nuch tinme as is necessary under the circunstances,
conveniently to do what the contract requires should be done; sone nore
protracted space thant 'directly’; such length of tine as may fairly,
and properly, and reasonably be allowed or required, having regard to
the nature of the act or duty and to the attending circunstances; al
these convey nore or |ess the sane idea."

In the instant case the parties had agreed to conplete the sale
by 15.6.1980 despite the fact that the time was not -the essence of the
contract. The appellant-plaintiff is stated to have issued letters to
t he respondent - def endant cal ling upon to execute the sale deed and
thereafter also issued notice. It was further alleged and held proved
by the courts of fact that the nature of the property was wet |and
whi ch continued to be such during the trial. As the appellant-
plaintiff had contracted to purchase the land with a view to construct
a residential house, the respondent-defendant had undertaken to renove
the tel egraph pole in one part of the property. The Trial as well as
the First Appellate Court found that in pursuance of the agreement the
sai d pole was got renoved in the first week of Novenber, 1980 and the
appel lant-plaintiff issued a notice (Exhibit A-4) on 11.11.1980 calling
upon the respondent-defendant to execute the sale deed. The appellant-
plaintiff also nade a publication on 13.11.1980 in a daily newspaper
intimating the people at large not to purchase the property of the
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respondent - def endant as the sanme was the subject matter of agreenent to
sel|l executed in favour of the appellant-plaintiff. On the failure of
the respondent-defendant to conply with the conditions of the
Agreenent, the demands nmade in the letters and the notice, the
appel lant-plaintiff filed OS No.1249 of 1980 in the month of November
1980 itself. The legal action initiated by the appellant-plaintiff was
rightly held by the Trial Court and the First Appellate Court to have
been comenced without delay and definitely within a reasonable tine.
The Hi gh Court was not justified in disturbing the finding of fact
arrived at on appreciation of the evidence, while disposing of the
second appeal

The i mpugned judgnent being against the settled provisions of |aw
is not sustainable. The appeal is accordingly allowed by setting aside
the i npugned judgnent and restoring the judgnents of the Trial Court
and the First Appellate Court decreeing the suit of the appellant-
plaintiff agai nst the respondent-defendant. No costs.




