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Date: 16/11/2010 This Appeal was called on for hearing today.
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For Respondent (s) Jai deep Qupta, Sr. Adv.
Shashi Nath M shra, Adv.
Prem Sunder Jha, Adv.

Charan Si ngh, Adv.
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UPON hearing counsel the Court nmade the foll ow ng
ORDER

The Appeal is disposed of in terns of the signed
order. Parties shall bear their own costs.

(Parveen Kr. Chaw a) (I'ndu Satija)
Court Master Court Master
[signed order is placed on the file]
I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 5375 OF 2005

Martin Kujur & Ot hers .. Appel l ants
ver sus

Koka @ Ramu Oraon & O hers .. Respondent s
ORDER

This Appeal, by special |eave, has been filed by the
def endant s- appel | ants chal | engi ng the order passed by the

H gh Court of Jharkhand at Ranchi, whereby the revision



application filed by the appellants herein was dism ssed

hol ding therein that there was no illegality or error of
jurisdiction conmitted by the | ower appellate Court by
whi ch the respondents-plaintiffs were allowed to wthdraw

the suit bearing Partition Suit No. 236 of 1987 which they

had filed and had been decreed in their favour by the tria
court.

To explain the controversy, it may be relevant to
state in a nutshell that the plaintiffs-respondents herein
had filed the aforesaid suit on the plea that a decree
passed in a previous suit bearing Partition Suit No. 25 of
1975 filed at the instance of one of the co-sharers of the
plaintiffs-respondents was not binding on them and the sane
ought to have been set aside since it had been decreed

wi t hout i mpl eadi ng t he necessary parties i ncl udi ng t he
plaintiffs-respondents. The plaintiffs-respondents
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succeeded in est abl i shi ng their plea and t hat sui t was
decreed in their favour since the earlier suit had been
decreed wi thout inpleading the necessary parties including
the plaintiffs-respondents herein.

One of the co-sharers, who were the defendant in the
suit, preferred an appeal before the first appellate Court
wherein the judgnment and decree passed in the second suit
was assai |l ed. However, during pendency of the appea
before the first appellate Court, a settlenent took place
bet ween the contesting parties in which it was agreed by
the parties that the respondents herein will be entitled to
their share in the suit property and, therefore, the decree
passed in the earlier partition suit should be revived on
condi tion t hat t he plaintiffs-respondents woul d wi t hdr aw
the second suit which had al ready been decreed in their
favour.

The appel |l ants herein who are purchasers from one of



the co-sharers who were parties in the previous suit, felt
aggrieved with this order as they clained to have purchased
some property fromone of the co-sharers who had bonafi de
title and, therefore, they filed a revision before the High
Court assailing the order passed by the | ower appellate
Court by which the second suit was allowed to be wi thdrawn.

By the inpugned order, the Hi gh Court has disnissed the
revi sion. Hence, this appeal

It was substantially contended by |earned counse

for the defendants-appellants that once the second suit was

contested and decr eed in favour of t he plaintiffs-
respondent s her ei n, t hey had surrendered their right to
withdraw the suit at the appellate stage and it was not

within their legal domain to withdraw the suit before the

| ower appellate court after it was decreed. In support of

this subm ssion, |earned counsel for the appellants relied

upon a decision of this Court in the case of R Rathinave

Chettiar & Another vs. V. Sivaraman & others (1999) 4 SCC

89, wherein it was held that the withdrawal cannot take

pl ace once t he sui t has been decreed. However , t he
contention was repel | ed by | ear ned counsel for t he
respondents stating that the appeal also is a continuation

of the suit and, therefore, once the settlenent took place

bet ween the contesting parties, the suit could have been

all owed to be withdrawn even at the stage of appeal. In
addition, it was subnitted that once the conproni se between

the co-sharers took place and the plaintiff in the earlier

suit agreed for allotnent of the share to the plaintiffs in

the second suit, who are the contesting respondents herein,

there was no need for themto contest the second suit or

appeal arising out of t he same since in Vi ew of t he
settl enent bet ween t he parties, t he sane was rightly
accepted by the | ower appellate Court and the suit was

all owed to be w t hdrawn. It was still further contended



that the defendants-appellants herein are not a co-sharer
of t he j oi nt property of t he plaintiffs-respondents

other co-sharers and they are sinply purchaser of sone
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portion of the suit property which m ght have been executed
in their favour by the vendor/one of the co-sharers of the
property. It was, therefore, subnitted that the appeal is
liable to be disnmissed as it has no nerit.

We have heard | earned counsel for the parties at
sone | ength and have del i berated over t he
advanced. W are of t he Vi ew t hat t he
appel l ants were not a necessary party in the partition suit
either in the earlier partition suit or in the subsequent
partition suit as adnmttedly they are not co-sharers
the nmost, they have stepped into the shoes of their vendor
who was a co-sharer in the property by virtue of the decree

passed in the earlier partition suit and hence they can

claimtheir right only through their vendor. Ne
t hey are entitled to t he share of t he vendor
favour a decree had been passed in t he first

partition which decree has been revived by virtue of the

settlenent which took place in the second suit.

Ve, t heref ore, di spose of this appea
liberty to t he appel I ant s to est abli sh their
bef ore t he executing court through their vendor who
was a party in bot h t he partition suits and had

executed a sale deed in their favour for some portion of
his (vendor’s) share in the suit property. | f t he sane
is prima facie found to be correct, then, obviously, they
woul d be entitled to the share to the extent for which
the sal e deed had been executed in their favour by
their vendor/co-sharer in whose favour also the
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decree had been passed in the earlier partition suit which

and

subm ssi ons

def endant s-

At

vert hel ess,
in whose

sui t for

| eavi ng

pl ea/ share



admttedly st ands revived. It needs no el aborati on
expl anation t hat t he respondent s herein who wer e
plaintiffs in the subsequent suit will have no right to
claimthe share of such property which had fallen into the
share of the vendor of the appellants by virtue of the
decree passed in the earlier partition suit for the obvious
reason that they have accepted the decree passed in the
earlier partition suit by virtue of settlenment which is
bi nding on them in view of which, they had w thdrawn the
subsequent partition suit.
Consi dering the aforesaid position, this appeal be
treated as finally disposed of. Parties shall bear their

own costs.

[ MARKANDEY KATJU|
NEW DELH ;oo J.
NOVEMBER 16, 2010 [ GYAN SUDHA M SRA]
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