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SUPREME COURT OF | NDI A
RECORD OF PROCEEDI NGS
CRI M NAL APPEAL NO(s). 1234 OF 2005

MOHAMVED ASHFAK SYED KHALANDER Appel | ant (s)
VERSUS
STATE OF KARNATAKA Respondent ( s)
(Wth appln(s) for c/delay in filing SLP and exenption from
filing OT. and pernission to file additional docunents and with
of fice report)
Date: 15/02/2011 This Appeal was called on for hearing today.
CORAM :
HON BLE MR JUSTI CE B. SUDERSHAN REDDY
HON BLE MR JUSTI CE SURI NDER SI NGH NI JJAR
For Appell ant(s) Ms. Subhadra Chaturvedi (A.C.)(N. P.)
Gurudatta Ankol ekar, Adv.

M.
M. V.N Raghupat hy, Av.
M. Sanjay R Hegde, Adv.

For Respondent (s)

UPON hearing counsel the Court nmade the foll ow ng
ORDER

The appeal fails and it accordingly stands disnissed in terns

of the signed order.

( DEEPAK MANSUKHANI ) ( RENUKA SADANA)
Court Master Court Master
(The signed order is placed on the file)
I N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 1234 OF 2005

MOHAMVED ASHFAK SYED KHALANDER Appel | ant (s)

VERSUS

STATE OF KARNATAKA Respondent ( s)

ORDER



The sole appellant in this appeal alongwith two others were
tried for the offence punishabl e under Section 302 IPC for committing

the murder of deceased Tabassum who was none other than the wi fe of

t he appel I ant. The incident happened at about 9.00 a.m on 1.3.1999
when the victim Tabassum was preparing tea in the kitchen. The
appel | ant addi cted to bad habits pi cked up a quarrel with t he

deceased and after abusing her, poured kerosene and set her on fire.

The dress of the deceased (M Gs 1 to 3) caught fire and consequently

t he deceased suffered 35% burn injuries over her body. She was
shifted to the nearest nursing honme and admitted therein by PW13

Doctor who was a fam |y Doctor of the appellant and the deceased. At
that tinme, the appellant was not in a position to state anything

about the incident. On the next day, i.e. on 2.3.1999 at about 12.00

noon, t he victim r egai ned her consci ousness. In t he meanwhi | e
after the adnission of the victimin the hospital, the accused no. 2

informed PW1 and 2 over the phone about the incident. Thereafter
-2-
PW1 and 2 rushed to the hospital where the victimwas admtted and
found the burn injuries on the body of the victim On regai ni ng her
consci ousness, she told PW1 and 2 that the appellant poured kerosene

on her and set her on fire.

On receiving information over the tel ephone, PW10 PSI cane to
the nursing honme at about 6.00 p.m on 2.3.1999 and recorded the
st at enment of i njured victim as Exhi bi t P-12. PW 10 PSI bef ore
comrenci ng the recording of the statenment gave requisition to PW13
the Doctor to get opinion as to whether the victimwas in a fit
condition to give the statenent. On the very sane requisition, the
Doctor PW 13 has made an endorsenent that the victim  Tabassumwas in
a fit condition to give her statenent. Anot her dying decl arati on was
al so recorded as per Exhibit P-10 but the prosecution did not place

any reliance upon the sane.

The Trial Court as well as the Appellate Court relying upon

the dying declaration of the victimunder Exhibit P-12 found the



appel lant guilty for the offence punishabl e under Section 302 |IPC and
accordingly convicted himand sentenced himto undergo R 1. for life

for the said of fence.

The only question that arise for our consideration is whether

t he Courts below comitted any error in relying upon the dyi ng
decl aration Exhi bi t pP-12 and ot her att endi ng ci rcunst ances
whi ch

corroborate the dying declaration. It is clear fromthe record that

t he dyi ng decl aration-Exh. P-12 was recorded by PW10 PSI as the
complaint of the victim It is on the basis of the said statenent
- 3-

t hat t he case was regi st ered. Bef ore recording t he
dyi ng

decl aration, PW10 PSI gave witten requisition to the Doctor PW13

and sought t he opi ni on as to whet her t he victim was in

a fit

condi tion to make t he statenent. The Doct or PW 13 made
an

endor senent vi de Exhi bi t P-11(a) t hat t he victim was in

a fit

condition to nmake the statenent. It is only thereafter PW10 PS

recorded the dying declaration. The evidence on the record suggests

that there was no tinme gap between the regaining of the consciousness

of the victimand recording of the dying declaration. In the s
aid

dyi ng declaration, the victimin categorical terns stated that it is
t he appel |l ant who poured the kerosene, on that fateful day, on her

and set her on fire.

The Trial Court upon appreciation of the evidence and the High

Court upon re-appreciaton of evidence avail able on record came to the

ri ght concl usi on t hat there is no valid and justified reaso
n to
di sbel i eve Exhibit P-12 Dying Decl arati on. The dying decl aration

itself contains the statenent of the victimthat the appellant used

to frequently quarr el with her and t he victim had i nf or med
her

parents about the sane. It is in the evidence of PW1 that the



appel l ant and his brother and nother assured them and the victimthat
the appellant will not indulge in such harassnent of the victim
is inlthe dyi ng declaration that, on the fateful day, at about 9.00
a.m when the victimwas preparing tea the appellant came to the
kitchen and started abusing her. Thereafter, by saying that she will
be burnt to death, he poured the kerosene on her and set her on fire.
He appears to have made an attenpt to extinguish the fire but by the
time, the victimreceived serious burn injuries on both the |legs and
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hands. This dying declaration Exhibit P-12 was recorded by PSI PW

10 right in the presence of Doctor PW13. PW 10 PSI in his evidence

clearly stated that the victimwas in a perfect nental condition to
make t he statenent. This fact is corroborated by the endorsenent

made by the Doctor PW13.

There is no dispute whatsoever that the victimdi ed on account
of burn injuries and it is clear fromthe post nortemreport and the
evi dence of t he Doct or PW 12 The post nortem report
evi dence of PW 12 and 13 t he Doct or s, suggest s t hat t he
received injuries nostly on the legs arns and the upper portion of
the body. The head, face and other vital parts of the body renai ned
unt ouched by fire and in the circunmstances, it cannot be said that

the victimwas not in a fit condition to nake the dying declaration

In our considered opinion, the Trial Court and the Appellate
Court upon proper appreciation and reappreciation of the evidence
came to the right conclusion and found the appellant herein to be
guilty of the charge franmed agai nst the offence punishabl e under

Section 302 | PC. We find no error to have been conmitted by the
courts below requiring our interference.

The appeal fails and it accordingly stands di snissed.

(B. Sudeshan Reddy)

and t he

victim



(Surinder Singh Nijjar)
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