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Thi-s appeal by special |eave has been preferred by the State
of Karnataka agai nst the Judgnment and Order of the Hi gh Court of
Kar nat aka at Bangal ore dated Decenber 18, 1998 in Crinmina
Appeal No. 640 of 1996 whereby the appeal preferred by the
respondent herein was allowed and he was acquitted of all the
charges |l evell ed against him The respondent was tried
by the Principal Sessions Judge, Bel gaumin Sessions Case No. 62
of 1994 charged of offences under Sections 302, 201 and 498A
| PC, and alternatively under Section 304B | PC. The |earned
Sessi ons Judge by his Judgment and Order dated 27.6.1996 found
the respondent guilty of the offence under Section 302 |IPC and
sentenced himto undergo inprisonment for life. He also found him
guilty of the offence under Section 201 1PC for which he was
sentenced to undergo rigorous inprisonment for two years and to
pay a fine of Rs.1,000/- and in default to undergo six nonths’
simpl e inmprisonment. Under Section 498A | PC, the respondent
was sentenced to undergo two years’ rigorous inprisonment. As
noticed earlier, the Hi gh Court set aside the aforesaid Judgnent
and Order of the Sessions Judge.

An occurrence is said to have taken place in the norning of
22nd Novenber, 1993. The case of the prosecution is that the
respondent strangul ated to death his w fe Veena and thereafter set
her on fire along with her infant child aged a year and a half. The respondent
hi nsel f reported the natter to the | ocal police nmaking it appear that
the deceased and her child had died in an accidental fire, but the
post mortem di scl osed that Veena had died of throttling and not on
account of burn injuries suffered by her.

The facts of the case nay be briefly noticed.

The deceased Veena was the daughter of Laxmamma (PW)
and was married to the respondent on June 3, 1991. Laxnamra
(PW) is a resident of Shinmpbga while the respondent at the time of
his marriage was a resident of Gundlupet. A male child was born to
the couple on March 7, 1992. The case of the prosecutionis that
the respondent out of greed had been pressing his w fe (deceased)
to get noney fromher nother so that he could start a business.
There is evidence on record to indicate that the respondent then
was enployed in a private firmand was | ooking for better opportunities
inlife. Utimtely with the help of one M. Umapat hy who was
then a Special Deputy Conmi ssioner, and who was another son-in-
| aw of PWL, the respondent was able to secure the job of a
Lecturer in the Government Pre University College at Nesargi in
the district of Belgaum On 26th July, 1993 respondent joined as a
| ecturer in the aforesaid college and started living there. On or
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about 25.10.1993 he cane to the house of his nother-in-Iaw at
Shi noga and took away his wife Veena to Nesargi. It appears that
a sister of the deceased nanely Vijaya (PW1) was to get narried
and the betrothal cerenpbny was to be held on 25.10. 1993 at
Bangal ore. In that connection nost of the fam |y nenbers had
gone to Bangal ore but sonme of themrenai ned at Shinoga to | ook
after the house. The case of the prosecution is that despite the
request nade to the respondent, he refused to attend the narri age
cerenony of Vijaya (PW1). Utimtely, the nmarriage of Vijaya (PW1) took place on
18.11.1993 with PW4 at Bangal ore. Four days thereafter, on
22.11.1993 the occurrence took place in which Veena as well as
her child lost their lives. The evidence on record discloses that in
the norning at about 9.30 A M the respondent nade an oral report
to the Station House Oficer at Nesargi to the effect that his wife
had been burnt along with her child in an accidental fire. Two
Head Constabl es of police cane to the place of occurrence and
pushed the door open. They tried to extinguish the fire. It was then
that they discovered that Veena and her child were both dead and
their bodies were burnt. After returning to the police station the
report of the respondent was recorded which is Exhibit P-13 and
thereafter a case was registered as Crine No.120/93 under Section
302 I PC
On receiving the news about the incident Laxmanma (PW),
the nmot her of the deceased along with her son (PW2), her daughter
(PWL1) and her son-in-law (PW4)and other relatives rushed to Nesarg
by car and saw the dead bodi es of Veena and her child. The investigating
of ficer (PW6) held inquest over the dead bodi es of Veena and her child. He al so
sei zed a plastic can'lying nearby which contained some quantity of
kerosene oil.

The post-nortem-exam nation of the dead body of the
deceased and the child was conducted by Dr. Minyyal (PW26) and
anot her doctor nanely Dr. Chavarad (not exam ned) on 23.11.1993
between 10.00 AM and 12.30 P.M and 12:45 P.M and 3.00 P.M
respectively. The post-nortemreports are Exhibit P-5 and P-6.
According to the post-mortemreport of Veena (deceased) Exhibit
P-5, her body was burnt conpletely except back and buttocks and
both the |l ower |inmbs bel ow knee joints. On internal exam nation, it
was found that the cornue of hyoid bone was fractured. The

-
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exam nati on of the Larynx and Trachea discl.osed that in the | unen

of the trachea and bronchus carbon particles were not present. ‘Both
the lungs were shrunken and pale. The tine of the death was

estimated to be between 16 and 36 hours. The doctor further

certified that after careful exam nation both external and internal of
the dead body the cause of death was found to be asphyxia due to
throttling.

In the case of her child the cause of death was found to be
shock due to burns.

The prosecution exam ned a | arge nunber of witnesses to
prove that the respondent used to illtreat Veena and used to
pressurise her to get noney fromher nmother. On this aspect of the
matter, the witnesses exam ned by the prosecution are Pws 1, 2, 3,
4, 5, 11, 12, 13 and 21. The prosecution al so exam ned evi dence to
prove that only an hour before the

. 8/ -
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occurrence there was a quarrel between the deceased and the
respondent and soon thereafter the occurrence took place. Such

evi dence was examined to bely the assertion of the respondent that
he was not present in his house when the occurrence took place.
The prosecution also relied upon the nedical evidence to establish
that the deceased had di ed on account of strangul ati on and was not
the victimof accidental fire.

The Trial Court relying upon the evidence of prosecution
wi t nesses came to the conclusion that the respondent was il
treating his wife and was naki ng demands of noney and had the
notive to conmt the offence. It further held that nedical evidence
on record clearly establish that the deceased had not died of burns
but the cause of death was asphyxi a caused by strangul ation. It,
therefore, held the

.9/ -

2 0-

appel l ant guilty of ‘the offence of nurder and other offences and
convi cted and sentenced himas earlier noticed.

The Hi gh Court has consi dered 't he evidence on record and
reached the conclusion that the prosecution witnesses who deposed
to the existence of notive were not reliable and their evidence was
i nconsi stent. PWL, the nother of the deceased deposed that the
respondent had been nmaking demands for paynment of Rs. 10, 000/ -
to Rs.15,000/- which after two years of ‘the marriage was increased
to Rs.1,00,000/-. PW2, the brother of the deceased has al so
deposed that the respondent had been pressing the deceased for
bringi ng Rs. 50, 000/- from her mother. According to him at
Shi nbga, just before he left for Nesargi, he had denanded a sum
of Rs.10,000/-. PWB, Kanal anma is a maid servant of 'PW
serving her famly for the |ast 20 years. Pws 4, 5'and 12 are the
nei ghbours and famly friends. They have

... 10/ -
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al so deposed that whenever Veena cane to her nother’s house she
used to tell them about the demands bei ng made by the respondent
as al so about the ill treatnent meted out by him PW stated that
the respondent had demanded a sum of Rs. 1, 00,000/- for starting a
busi ness, as was told to himby the deceased hersel f. PW al so
deposed that he was told by the deceased that she was being ill
treated by the respondent and that he was asking her to get
Rs. 10, 000/ - from her nother. Later on, he was pressing the
deceased to bring a sumof Rs.1,00,000/-. PW1, the younger sister
of the deceased nanmely Vijaya, stated that few nonths before the
occurrence when she was in Bangal ore, the respondent had nade a
tel ephone call and had demanded Rs.25,000/-. PW2 deposed that
he did not know exactly what anmount was denmanded, but the
deceased had conpl ai ned to hi mabout the harrasement meted out
to her by her husband and the constant demand of nopney nade by
her husband. PW.3 deposed that when the

L. 11/ -
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respondent and the deceased were going to Nesargi, PW2, brother

of the deceased went to see themoff at the bus stand. At that tinme a
request was made to the Respondent to attend the narriage of
Vijaya (PWL1) but in reply he retorted that he will send the dead
body of the deceased. No doubt, PW does not narrate these facts,
but has stated that on that occasion the respondent had demanded a
sum of Rs.10,000/-. In fact, he was also told by his sister Veena
(deceased) that the respondent had told her that if his demands
were not met, her photograph will also be kept next to the

phot ograph of her father, neaning thereby that she will also be
dead and her phot ograph kept next to the photograph of her
deceased father. PW21 al so deposed that whenever the deceased

cane to Shinmoga, she compl ai ned about her ill treatnent and

demand of Rs. 1, 00, 000/- made by the respondent.

Noti ci ng the evidence on record, the H gh Court opined that
there was no consistency as to the exact
.12/ -
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demand nade by the respondent. The Hi gh Court, therefore, found
the evidence of all these witnesses to be unreliable. W find this
approach to be wholly unreasonable. Apart fromthe fact that the
respondent used to press the deceased to get noney from her
nother, there is also clear evidence on record to establish the fact
that she was beingill treated by the respondent. The evidence in
that regard is consistent and has been deposed to by a |arge nunber
of w tnesses, sone of whomwere famly menbers and others were
the residents of Shinmpbga and were family friends. Even as to the
amount denmanded, there could be no consistency because if the
respondent denanded different anpbunts at different tines, the
wi t nesses coul d not have deposed otherw se. The evi dence on
record clearly establishes the fact that the respondent had been
maki ng demands and the quantumdiffered fromtine to tine. On
sone occasion he had demanded Rs. 10, 000/- and on ot her
occasi ons Rs. 15,000/- or Rs.1,00,000/-. It appears 'to us wholly

S0 13/-
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unreasonabl e to reject the evidence of such witnesses nerely on
the ground that there is no consistency as to the exact anount
demanded by the respondent.

There is yet another reason given by the H gh Court for
rejecting this part of the prosecution’s case. The Hi gh Court
observed that no nei ghbour from Gundl epet was exani ned to prove
the fact that the deceased was being ill treated by her husband. The
H gh Court completely lost sight of the fact that the matrinoni al
home of the deceased was at Gundl epet and therefore, it was not
possi bl e for the prosecution to get w tnesses from Gundl epet-who
woul d have supported the case of the prosecution. Mreover, the
deceased had gone to Gundl epet as a newy narried daughter-in-
law and it was not expected, even if she was ill treated, to go about
i n the nei ghbourhood conpl ai ni ng agai nst her husband. In any
event this is not a good enough reason to reject the testinony of
such a |l arge

... 14/ -
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nunber of wi tnesses who have deposed on this aspect of the case.

Anot her reason given by the High Court is that in Exhibit D
3 aletter witten by the deceased to her husband quite sonetine
back, there is no nention of any ill treatnment neted out to her by
the respondent, and that no other |letter has been produced to show
that she had even nentioned in any such letter that she was being
ill treated. This approach of the High Court is again highly
unreasonabl e. Merely because in one of the letters witten to her

husband she had not conpl ai ned about ill treatnment, is no ground

to hold that she was never ill treated. W have read that letter from
which it appears that it was one of those letters witten by her in
which there is no reference to bitterness in their marital life.

However, it is not expected that in every letter that a wife wites to
her husband, she rmust conplain to himabout his il
... 15/ -

-15-
treatnment. Merely because in one solitary letter there is no
reference to ill treatment by the respondent, would be no ground to
arrive at the conclusion-that she was never ill treated by her

husband, particularly in the face of evidence of a |arge nunber of

wi tnesses. W, therefore, find no justification for the finding of the
H gh Court that the deceased was not ill treated by the respondent,

or that there was no notive to conmit the of fence.

As far as nmedical evidence is concerned, the H gh Court
rej ected the evidence of the doctor (PW) who had conducted the
post nortem exam nation of the dead bodies of the deceased and
her child. The reasoning of the the H gh Court appears to us to be
rather strange. The Hi gh Court noticed the fact that in the post
nortemreport the cause of death was nentioned to be asphyxia
due to throttling. Wile deposing in Court PW supported his post
norterm

..J16/ -
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report. He asserted that the cause of death was asphyxia due to
throttling, and the burns seen were post nmortem burns. He further
deposed that the throttling of the neck could have been done by
using a rope or by any forceful action on the neck, 1ike pressing.
He further deposed that he found the burn injuries to be post
nortem since (i) burnt blebs were present filled with air (ii) in the
| unmen of the trachea and bronchus carbon particles were not

present and the |unen was pale. He al so asserted that on account of
fracture of the cornue of hyoid bone and absence of carbon
particles and funmes in the trachea and bronchus, he was of the

opi nion that death of the deceased Veena was due to throttling.

If the evidence of the doctor (PWs) is fairly read, it will
appear that in his opinion the death was on account of asphyxia
caused by throttling. This conclusi on was supported by the fact that
t here was

R
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fracture of the cornue of the hyoid bone. It is well accepted in
medi cal jurisprudence that hyoid bone can be fractured only if it is
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pressed with great force or hit by hard substance with great force
Q herwi se the hyoid bone is not a bone which can be easily
fractured. Mreover, the absence of carbon particles and funes in
the trachea and bronchus lead to the irresistible conclusion that the
deceased nust have di ed before she was set on fire. Some anount
of carbon particles and fumes woul d have certainly been found in
the trachea and bronchus if she were alive when set on fire. The
Hi gh Court, in our view, has conpletely msread the evi dence of
the doctor. Rather than considering the reasons given by the doctor
for reaching the conclusion that the deceased had di ed of asphyxia
caused by throttling, the H gh Court over enphasised that one part
of a statenment nade by the doctor that the throttling of the neck
coul d have been done by using a rope, or by any forceful action on
t he

... 18/ -
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neck |ike pressing. The H gh Court conpletely ignored the latter
part of the opinion, and proceeded to exam ne the evidence as if in
the opinion of the doctor throttling could be caused only with the
aid of a rope. The H gh Court referred to the evidence on record
and found that there was no evidence to prove that the deceased
had been strangulated with a rope. There is no evidence to prove
that a rope was found anywhere near the place of occurrence. It
rejected the evidence of PW2, the brother of the deceased who had
stated that he had seen a nylon rope lying nearby. It, therefore,
reached the conclusion that the prosecuti on case was not consistent
with the nedi cal evidence on record, because no rope was found
whi ch coul d substantiate the prosecution case that she had been
strangul ated with a rope. The High Court |ost sight of the fact that
there was no eye-w tness of the occurrence. The medical evidence
on record disclosed that there was a fracture of the hyoid bone of
the

... 19/ -
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deceased and there was conpl ete absence of carbon particles or
fumes in the trachea or bronchus. No doubt, the doctor stated that a
person may be strangulated with the help of a rope or by pressing
the neck. The doctor did not depose that this was a case where the
deceased nust have been strangulated with the aid of a rope,
because admittedly it is not the prosecution case that any ligature
mark was found. On the contrary the case of the prosecution was
that she had been throttled by forceful pressing of her neck by the
respondent. W are surprised that the High Court has not cared to
even discuss the latter part of the doctor’s opinion nanely, that
strangul ation may result if the neck is pressed wi th considerable
force. The Hi gh Court has not even cared to notice the fact that the
hyoi d bone was found to be fractured and there was conplete
absence of carbon particles or funes in the trachea and the
bronchus. This was the nost crucial finding of the doctor (PW)
but

... 20/ -
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unfortunately this has been conpletely ignored. There is not a
word in the judgnent of the High Court to satisfy us that the High
Court was concious of the fact that the injuries found on the person
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of the deceased were consistent only with the hypothesis that she
nust have di ed before she was burnt. The Hi gh Court has
consi dered several authorities on medical jurisprudence and has
come to the conclusion that sone of the features which are found
in the case of death by strangul ation were not found in this case. It
is not always possible to find all the features in a given case
particularly in a case where the body is burnt after killing. PW,
the doctor who conducted the post nortem exam nation was
categoric in stating that the fracture of the hyoid bone and the
absence of carbon particles and fumes in the trachea and bronchus
did establish the fact that she rmust have di ed of asphyxia caused by
strangul ati on before she was burnt. There is no reason recorded in
the judgnent of the

... 21 -
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Hi gh Court to reject this assertion. W are of the view that these
findings of the doctor are consistent only with the fact that the
deceased was dead before she was burnt. In the facts of the case,
the respondent having been seen in the house only little before the
house was put on fire; the evidence inplicating himin the

conmi ssion of the offence is conclusive. The H gh Court rejected
the evidence of the doctor observing that there was no
corroboration from surroundi ng circunstances, conpletely

ignoring the findings of the doctor which we have di scussed above.

The Hi gh Court then di scussed sonme di screpancy about two
types of reports having been recorded in the police station. W
have considered the material on record and we find that there may
have been sonme confusion about the recording of the case in the
police station because earlier an oral report had been
... 22/
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made and later a witten report was nade and therefore, initially a
case was registered as UDR 27/93 and anot her Case bei ng
Cr.No.120/93 was registered later when it came to-light that it was
not a case of accidental fire but a case of nurder, and only to
destroy the evidence the deceased was set on fire.

The Hi gh Court has al so made much of the fact that one of
the daughters of Laxmamma (PW) who was residing at Bangal ore
and who was the person who had tel ephonically inforned her
friends and rel atives about the death of the deceased, was not
examned as a witness in this case. It does appear fromthe
evi dence that she had made calls to her famly nmenbers /and told
themthat the deceased and her child had sustained burn injuries
due to kerosene stove bursting. W do not attach nuch i nportance
to this evidence because | ndu, the second daughter of PW who
was residing at

... 23/ -
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Bangal ore was not an eye-wi tness. She had cone to | earn about
burn injuries suffered by the deceased and her child and she

i medi ately passed on that information to her nother and others.
The nere fact that she had nentioned about injuries sustained by
bursting of kerosene stove does not help the case of the defence
because I ndu passed on such information as she may have
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received. Initially, the incident was sought to be made out as a case
of accidental fire, but it was later revealed that it was a case of
murder. In this view of the matter, we do not attach any
significance to the so called discrepancy found by the Hi gh Court.
Mor eover, the adverse inference drawn by the H gh court on
account of non exam nation of Indu, in our view, is not warranted.
The prosecution relied upon an extra judicial confession said to
have been nade by the respondent before PW. The H gh Court
rejected the said evidence and we al so do not attach nmuch wei ght
to the alleged extra judicial confessiona

... 24] -
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statement made by the respondent. Nor do we attach much
significance to the fact that, according to the prosecution, the
respondent. was abscondi ng. Even if the evidence in this regard is
i gnored, the remaining evidence on record clearly proves the
conplicity of the respondent in the murder of his wfe Veena.

We are concious of the fact that we are dealing with an
appeal against an order of acquittal. In such an appeal the
Appel |l ate Court does not 1ightly disturb the findings of fact
recorded by the Court below. If on the basis of the sane evidence,
two views are reasonably possible, and the view favouring the
accused is accepted by the Court below, that is sufficient for
uphol di ng the order of acquittal. However, if the Appellate Court
cones to the conclusion that the findings of the Court bel ow are
whol |y unreasonabl e or perverse and not based on the evidence on
record, or suffers fromserious illegality

.. .25/ -
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i ncludi ng i gnorance or m sreadi ng of evidence on record, the

Appel late Court will be justified in setting aside 'such an order of
acquittal. We find this case to fall under the |atter category. W
find no rational justification for the conclusion reached by the H gh
Court. The H gh Court has misread the evidence onrecord and has
conpl etely ignored the rel evant evi dence on record whi ch was
accepted by the Trial Court. We, therefore, allow the appeal, set
asi de the impugned judgnment and order of the Hi gh Court and
restore the judgnment and order of the Trial Court. The respondent
shall be taken into custody forthwith to serve out the remainder of
the sentence. H s bail bonds are cancell ed.




