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UPON hearing counsel the Court made the follow ng

ORDER



This wit petition pertains to the issue of binding guidelines

to
check gr owi ng of Non- per f orm ng Asset s of t he Nat i onal i sed Bank
S and
Public Financial I nstitutions. Pursuant to order dated 9th August,
2005,
M. Pr ashant Bhushan, | ear ned counsel for t he petitioner, has

sent his
suggestions, as contained in the letter dated 25th August, 2005, addressed

to M. K P. Pathak, | earned Additional Solicitor General of

.2/ -

-2 -
I ndi a. According to the | earned counsel, the suggestions, if inplenented,
will go a long way in checking the problemof Non-perfornming of Assets.

The suggestions are:

"1, In the definition of ‘WII|ful Defaulters’ as contai ned

in RBlI guidelines dated 30th May 2002 a further clause 3

(d) may be added after cl ause 3(c) in t he fol |l owi ng
ternms: -

“3(d)- The uni t has defaul ted in meet i ng its

paynent/r epaynent obligations to t he | ender and has

al so di sposed or renpved the securities given by himor it
for the purpose of securing the | oan amount w thout the

know edge of the bank/I| ender.

2. That as per the last affidavit of the Union of India the
Banks have been asked to constitute a committee @ of
hi gher functionaries headed by the Executive Di rector
and two Gvs/ DGVE to deterni ne whether the default is

willful or not. It is suggested that it will be desirable that
anot her conmittee consisting of hi gh-ranki ng RBI

officials may be constituted so that in the cases involving



the unpaid amount of Rs. One Crore or nore and where
the commttee of the concerned bank have cone to the
conclusion that it is not a case of willful default the case

can be r eexani ned by such committee of RBI .

It

necessary to constitute such committee of RBI officials

for r eexani ni ng t he cases of | arge def aul t of

Rs.

Crore or nor e as somet i nes top officials of banks

al so involved in cases of big |ending.

3. It will be desirable that the Pronoter or pronoters of

a borrow ng company shoul d be required to gi ve
af fidavit stating t hat whet her it or t hey have
pronoters of other conmpany or conpanies at present or

in past who have been guilty of default whether willful or
not and if so details thereof. This infornation will be a
usef ul i nput for t he banks to det erm ne whet her

company of such pronoter is credit worthy or not.

- 3 -
4. It will be desirable that in every case of borrow ng by
t he public linmted conpany a conditional per sona

guar ant ee of t he pr onot er or pronoters of such

conpany i s obtained, which can be invoked in the case it

is f ound t hat t he conpany has willfully defaul ted in
repaynent of the |loan advanced to it. No promoter can

be heard to say that his assets should be touched even if

the conpany pronoted by himhas willfully defaulted.

5. It has been stated in the affidavit filed by the
ua t hat a web site of Credit I nformation Bur eau
(I'ndia) Lt d. has been put in pl ace  which cont ai ns
i nformation about willful defaulters agai nst who civi

suits have been filed to recover the anobunt. However, it
is essenti al t hat full i nformati on about al | defaul ters of

Nati onal i zed banks and public sect or fi nanci al

an

been

t he

is

One

are
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institutions should be publicly available on the web site

and otherwise. This is essential not only in the interest of

transpar ency and under t he nati onal Ri ght to

Information Act, it would al so be a useful input for any

financial institutions to evaluate the credit worthiness of

t he borr ower . | f there are any rul es/ gui del i nes/
confidentiality agreement s whi ch come in t he way of

such di scl osure, these should be i medi ately anended to

bring them in l'ine with such di scl osure, whi ch in any
case is required under the national R ght to Information

Act, 2005.

6. That in case of the bank officials sanctioning |oans to

any person who has wllfully defaul ted in t he past and
whose details are avai l abl e on t he web site or in t he
records avail abl e with t he RBI it shoul d be pr esuned

t hat t he concer ned bank official/ls have acted on

ext raneous consi derati ons, unti | it is proved to t he
contrary, and appropriate crimnal/civil and or
depart nent al pr oceedi ngs shoul d be initiated agai nst

such officer/s."

.4/ -
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M. Rajiv Dutta, | ear ned counsel appeari ng for the Uni on of
India, subnits t hat t he comrent s of t he Reserve Bank of India, Punjab
Nati onal Bank and Oriental Bank of Conmerce, on the suggestions of M.
Pr ashant Bhushan, | ear ned counsel , have been recei ved but nmeeti ng, as
noticed in the order dated 9th August, 2005, to discuss these issues with M.
Prashant Bhushan coul d not take place for one or the other reason. Since
consi der abl e time has al ready el apsed, we expect t hat, now, the nmeet i ng
shoul d take place without any further delay and, in any case, preferably

this month itself. The Union of India, Mnistry of Finance, is directed to
file an affidavit placing on record the consensus which nay energe as a

result of such neeting so that renmining questions, if any, can be exani ned



by this Court. The affidavit shall be filed by 15th January, 2006.

List the petition on a non-m scell aneous day after six weeks.

[ T.1. Rajput ] [ V.P. Tyagi ]
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