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The following Order of the Court was delivered

The respondent was a Conductor, and hence a workman, in the enpl oynent of

t he appel | ant Andhra Pradesh State Road Transport Corporation. He renained
absent from duty between 5.6.1982 and 8.8.1982 on the first occasion and
agai n between 13.10.1992 and 1.11.1992 on the second occasion. A

char gesheet was served on himalleging the period of absence to be an

unaut hori sed absence from duty. The respondent pleaded that he had renai ned
absent because of ill health-due to jaundice for the first period of
absence and due to chest pain and fever for the second period of absence
fromduty. In the departnental inquiry proceedi ngs the two charges
referable to two periods of absence fromduty franed agai nst the respondent
were found to be proved and the expl anation for absence as offered by him
was found not to have been substantiated. The respondent was inflicted with
the puni shmrent of renoval from service.

The respondent raised a dispute under Section 2(A)(2) of the Industria

Di sputes Act. 1947, as anmended in(its application to the State of Andhra
Pradesh by A P. Arendnent Act No. 32 of 1987. The Labour Court by its Award
dated 24.12.1997 held that no fault could be found with the disciplinary

i nquiry proceedings or with the findings arrived thereat. However, the
Labour Court concluded that though the respondent was guilty of the charges
| evel | ed agai nst himbut be had been w t hout enpl oynent during the period
of absence and has suffered thereby and so the penalty of not providing
backwages woul d be the appropriate penalty in the facts and circunstances
of the case, "while ordering for reinstatenent with continuity of service"
In the operative part of its Award the Labour Court reiterated that an
Award was being passed "directing the respondent to reinstate the
petitioner in service with continuity of service but w thout backwages".

Feeling aggrieved by the Award of the Labour Court, the respondent
preferred a wit petition in the Hi gh Court which was heard and disposed of
by a | earned single Judge vide the judgnent dated 16.9.1999. A grievance
was rai sed before the H gh Court that although the respondent was
reinstated, but while fixing the wages payable to hi mon his reinstatenent,
the periodical increnments which would have been earned by hi mhad he been
in service during the period of absence were not taken into account. The

Hi gh Court directed the appellant Corporation to conpute the periodica

i ncrenents that woul d have been earned by the respondent had he been in
service during the period of absence fromduty and to fix the wages payabl e
to the respondent after his reinstatenent by taking into account the said

i ncrenents. The appellant preferred an intra Court appeal which has been

di smi ssed by a Division Bench of the High Court by its inpugned order. The
appel l ant has filed this appeal by special |eave.

The respondent has chosen to remai n absent of notice having been served on
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him Therefore, the hearing has been set down ex parte against him The
only submi ssion nmade by the | earned counsel for the appellant is that when
an enpl oyee remai ns unaut hori sedly absent fromduty and though he has been
directed to be reinstated with continuity of service by a judicial order

unl ess and until there is a direction for rel ease of consequential benefits
and specifically for the benefit of increnments being given which the

enpl oyee m ght have earned during the period of unauthorised absence from
duty nmerely because the enpl oyee has been all owed the benefit of continuity
of service the benefit of such increments cannot be released to him The
benefit of continuity of service only nmeans that for the purpose of
seniority and pensionary benefits the period of absence shall be taken into
account as spent on duty, submitted the | earned counsel for the appellant.
In support of his subm ssion he has also invited our attention to the
provi si ons of Andhra Pradesh State Road Transport Corporation Enpl oyees
(Pay and All owances) Regul ations, 1964 and a circul ar issued thereunder by
A P.SRT.C

The said Regul ations have been framed and pronul gated in exercise of the
statutory powers conferred on the Corporation. Para 13 of the Regul ations
provides inter alia as under.:-

"13. (1) Al duty in a post on a tine-scale counts for increments in that
time-scale.

(2) Service in another post, whether in a substantive or officiating
capacity, service on deputation and | eave other than extraordinary | eave or
| eave without pay count for increments in the tine-scale applicable to the
post on which the enpl oyee holds a lien, as well as in the tinme-scale
applicable to the post or posts, if any, on which he would hold a lien had
his lien not been suspended:

Provi ded that the conpetent authority shall have the power in any case in
which it is satisfied that the extraordinary | eave or | eave w thout pay, as
the case may be, was taken on account of “illness or any other cause beyond
the enpl oyee’s control, to direct that such period shall count for

i ncrenents under this clause.

Expl anation : Were an enpl oyee i's appointed to officiate in-a post on a

ti me-scale of pay but has his pay fixed bel ow the mi nimum of the tinme-scale
under clause (5) of the regulation 9, the period of officiating service
shal |l not count for increnents under clause (2) above

XXX XXX
XXX
XXX XXX
XXX

(8) A period of overstayal after the expiry of leave of joining tinme, as
the case may be does not count towards increnents unless it is commuted
into extraordinary | eave or |eave w thout pay, as the case may be and
extraordi nary | eave, or |leave without pay is specifically allowed to count
for increments."”

XXX XXX
XXX
XXX XXX
XXX

On 8.9.1992, the Corporation issued Circular No. 19/9 | ayi ng down

guidelines for inplenentation of the Awards of Labour Courts in the matter
of fixation of pay of enployees reinstated pursuant to such Awards subject
"to result of wit petitions. The Circular provides inter alia as under: -

"(2) When an enployee is reinstated into service with continuity of service




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

only, the last pay drawn by the enployee has to be fixed at the appropriate
stage in the revised pay scale 1989 w thout addi ng any notional increnent
for the period out of service.

XXX XXX
XXX
XXX XXX
XXX

(4) On fixation of pay as on the date of reinstatenment annual increnent nay
be regularly drawn."

XXX XXX
XXX
XXX XXX
XXX

However, ‘it appears that consequent upon the judgenent of the |earned
singl e Judge dated 16.8.1999. and other simlar judgnments disposing of the
wit petitions, the Corporation was conpelled to i ssue another circul ar
whereby it directed that in view of the said judgnments of the Hi gh Court it
was necessary that in a case where an enployee was directed to be
reinstated with continuity of service the pay of the enployee shall be re-
fixed by giving notional increnments for the period out of service though
the nonetary benefit of revised fixation shall be given only fromthe date
of reinstatenent. The effect of the judgment of the |earned single Judge,
uphel d by the Division Bench and-the Circul ar issued consequent upon the
judgrment of the High Court is that the enpl oyee being reinstated, inspite
of having been held guilty of unauthorised absence fromduty, continues to
earn increnments though there is no paynent of wages for the period of
absence. This results into a incongruous situation, submitted the |earned
counsel for the appellant.

We find nerit in the subm ssion so made. There is a difference between an
order of reinstatenment acconpanied by a sinple direction for continuity of
service and a direction where reinstatenent is acconpani ed by a specific
direction that the enployee shall be entitled toall the consequentia
benefits, which necessarily flow fremrei nstatenent or acconpanied by a
specific direction that the enpl oyee shall be entitled to the benefit of
the increments earned during the period of absence. In our opinion, the
enpl oyee after having been held guilty of unauthorised absence from duty
cannot claimthe benefit of increnents notionally earned during the period
of unaut hori sed absence in the absence of a specific direction in that
regard and nmerely because he has been directed to be reinstated w th
benefit of continuity in service.

The Regul ations referred to herei nabove clearly spell out that the period
spent on the extraordinary | eave or | eave without pay or a period of over-
stayal after the expiry of |eave or joining time cannot count towards

i ncrenents; unless the order of the conpetent authority sanctioning the
extraordi nary | eave or | eave without pay or the order comruting the period
of over-stayal into extraordinary |eave or |eave w thout pay is acconpanied
by a specific order to count the period for increments. A period of

unaut hori sed absence fromduty treated as a m sconduct and held liable to
be puni shed by way of penalty cannot be placed on a footing better than the
peri od of extraordinary | eave or |eave wi thout pay or a period of over-
stayal. Ordinarily, the increnments are earned on account of the period
actually spent on duty or during the period spent on | eave the entitlenent
to which has been earned on account of the period actually spent on duty.
The direction of the High Court entitling the respondent to earn increnents
during the period of unauthorised absence fromduty though held liable to
be puni shed in departnental inquiry proceedings would anount to putting a
prem um on the m sconduct of the enpl oyee.
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For the foregoing reasons,

we are of the opinion that the inpugned judgnent

of the | earned single Judge of the High Court and upheld by the Division

Bench cannot be sustained. The judgnment of the | earned single Judge and the

Di vi si on Bench are, both,
t he costs.

set aside. The appeal is allowed. No order as to




