http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 8

CASE NO. :
Appeal (civil) 2126-2127 of 2001

PETI TI ONER
N. Bl RENDRA SI NGH

RESPONDENT:
L. PRI YOKUVAR SI NGH & ORS

DATE OF JUDGVENT: 05/05/2006

BENCH
S.B. Sinha & P.P. Naol ekar

JUDGVENT:
JUDGMENT

W TH
Cvil Appeal Nos.2133, 2132, 2128-2131 and 8510-8513 of 2001

S.B. SINHA, J :

These appeal s invol ving common questions of |aw and

fact were taken up/for hearing together and are being

di sposed of by this common judgnent.

The case has a chequered history. W would,

however, note the factual matrix of the matter, from

C. A Nos. 2126-2127 of 2001. The appellant was appointed

as a Section Oficer, Gade-1 (Elect.). He was pronoted to
the post of Assistant Engi neer (Elect.) on an ad-hoc basis on
5.2.1980. By a CGovernnent order dated 30th Septenber,

1985, on reconmendati ons of Departnental Pronotion

Conmittee (DPC), the appellant was appointed as an

Assi stant Engi neer on officiating basis we.f. 15.7.1085. The
State, in supercession of the said order, pronoted himas an
of ficiating Assistant Engineer (Elect.) on a SC ST reserved
seat. A tentative seniority list was published in'the year
1991 wherein his name was not included, presunmably on

the basis that his services had not been regularised. H s
services were, however, regularised w.e.f. 29.8.1992, but

no retrospective effect thereto was gi ven, whereupon he

filed a wit petition before the Gauhati Hi gh Court. A

| earned Single Judge of the said court by an order dated
27.11.1992 directed the State Governnment to-regularise his
ad- hoc and/or officiating service w.e.f. 5.2.1980. The said
direction was conplied with by the State by issuing
CGovernment order dated 3.2.1993, in terns whereof the
services of the Appellant were regularised with retrospective
effect, i.e., we.f. 5.2.1980. It stands admtted that the said
order dated 27.11.1992 was passed followi ng a Division

Bench deci sion of the said court dated 23.3.1992 passed in
C.R No.586/91 in the matter of one Kh. N ngthenjao Singh

who is also an appellant before us, wherein directions were
issued in the follow ng terns:

"\ 005 Consi dering the subm ssion nade

by the | earned counsel for petitioner as
well as the | earned Govt. Advocate and
after going through the judgnent of

the Division Bench of this Court passed
incivil Rule No.586/91, | dispose of the
petition with the direction to regularise
the petitioner’'s services with effect
fromthe date of his initial adhoc
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appointnent i.e. 5.2.1980. The
seniority of the petitioner shall be
determ ned in accordance with the
rules and in the absence of such rules
as per Govt. instructions and in the
[ight of the judgnments of the Apex
Court as well as of this Court."

He thereafter filed a representation for determ nation

of his seniority. As the question of seniority was pending
before the H gh Court at the instance of some other officers,
the appellant herein also filed a Wit Petition claimng simlar
reliefs which was marked as C. R No. 226/ 93.

A tentative Seniority List was published on 30.6.1994

wherein he was shown at Serial No.7. He filed a
representation claimng that his seniority be reckoned from
the date of his regularisation. A final Seniority List was
publ i shed on 6.5.1995 wherein his position was shown as
Serial No.49. According to the appellant, his nane should
have appeared at Serial No.13 of the seniority list. A wit
petition was again filed by himpraying for quashing of the
final Seniority List and for determ ning his seniority fromthe
date of regul arisation, which was marked as C R No. 308/ 95.
Several interimorders were passed therein. The said
interimorders came to be vacated by an order dated
4.10.1996, but it was nade clear that any pronotion to the
post of Executive Engi neer (Elect.) nade during pendency of
the said wit petition shall be only on officiating basis and
subject to the results of the three wit petitions pending
before the H gh Court thence. The State thereafter

pronot ed 15 Assi stant Engi neers to the post of Executive

Engi neer on ad-hoc basis whi ch appoi ntnents were |ater on
directed to be on officiating basis.

By a judgnment and order dated 16.5.1997, the |earned

Singl e Judge all owed four Wit Petitions being

C. R Nos. 308/ 95 and 916/95 filed by the appellant, N
Biirendra Singh, C R No.929/95 filed by Kh. Manglentonba

Si ngh, C R No.345/95 filed by Kh. N ngthenjao Singh and

C.R No.320/90 filed by the Association, whereby the said
final Seniority List dated 6.5.1995 was quashed and the
State was directed to determne the question of seniority
fromthe date of regularisation of the petitioners therein in
the post of Assistant Engi neers stating:

"\ 005\ 005.1 am therefore, of the viewthat
the seniority list is required to be
prepared afresh counting the seniority
of the petitioners fromthe date of

regul arisation of their services in the
post of Asst. Engineers. Consequently,
the final seniority list Annexed-A/ 12 of
C.R 345/95 is required to be

cancel l ed. Accordingly, the fina
seniority list of the Asst. Engi neers
publ i shed by the Govt. on 6.5.1995
Annexure- A/ 12 is hereby quashed.

Covt. is directed to prepare a fresh
seniority list of the Asst. Engineers
counting the services of the petitioners
fromthe date of their regularisation in
the post of A E. The State Covt. is,
further, directed to work out the
vacanci es for the post of Asst.
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Engineers in the Electricity Depart nent
and thereafter absorb the petitioners in
the vacant posts avail abl e under
promoti on quota and count their
seniority fromthat date. The year in
whi ch vacancy under pronotion quota

is available, the petitioners should be
absorbed in those years and seniority
will count fromthat date."

Wit appeals thereagainst were filed by the State as
al so by the affected enployees.

A Division Bench of the Hi gh Court while admtting the

said Wit Appeals passed an order of status quo. However,
during pendency of the said Wit Appeals the services of the
15 Executive Engi neers, who were appointed on officiating
basis, were regularised. The D vision Bench of the Hi gh
Court, 'however, while upholding the judgnment and order
passed by the | earned Single Judge and di sm ssing the
appeal s, in paragraph 21, directed that:

"21. Though we have dism ssed the
appeal, yet it is made clear that things
like further pronotion‘etc. already

made i n accordance with R R on the
basis of that seniority list quashed shal
not be reopened. Pronotions if made

on adhoc basis, at the tine of
regul ari sati on of such pronotions the
cases of the persons who cone ahead

of such pronotees after refixation of
seniority shall also be considered if
they conme within the zone of

consi deration being otherw se eligible:
Adhoc prompotions on the basis of
seniority list quashed shall not bhe
regul ari sed without refixation of
seniority. This judgnent shall not be
used as a handle by the wit petitioners
for another round of litigation to claim
further benefit etc. on the principle of
"next below rule". Things shall be
allowed to rest as if on this count. W
are constrained to give this direction as
the | earned Single Judge al npst

opened a Pandora’s box giving

direction to fix seniority from 1979-80
which will nake the situation topsy
turvy. That is not the function of the
wit Court. A wit court must not
behave |ike a horned bull in a china
clay shop. The seniority shall be
refixed by the authority within 6

nonths fromthe date of the judgnment

by adhering to Rules and directions of
this court by inviting objections from
all who will be affected by such
redeterm nation. The wit court being

a court of equity at the tinme of

noul ding the relief can put the parties
to terns to nmake it just, proper and

wor kabl e.  Justice does not turn up
bottom side up. W nust bear in mnd
that our justice delivery systemis a
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human institution, created by human
agents to serve human ends and in
doi ng so al ways we nust strike a

bal ance in such a manner that our
deci si on shoul d not usually be an
attenpt to touch a hornet’s nest to
create further conplications and

probl ens that shoul d be avoi ded as far
as possible."

G vil Appeal Nos.?2126-2127/2001 has been filed by N.
Birendra Singh, Cvil Appeal No.2132/2001 has been filed by
Kh. Ni ngthenjao Singh and Civil Appeal No.2133/2001 has
been filed by Kh. Mangl ent onba Si ngh questi oni ng that
part of the judgment. Civil Appeal Nos. 2128-2131/2001 has
been filed by the State of Mani pur agai nst the judgment of
the Division Bench-dismssing the said appeals. One L
Priyokumar Singh, who, however, had al ready been
pronot ed as Executive Engi neer and who had filed a wit
petition '‘questioning the inter-se seniority of the enpl oyees
appoi nted, has also filed an appeal separately which is
marked as Civil Appeal Nos.8510-8513 of 2001.

The short question raised in these appeals by the
| ear ned counsel appearing on behalf of the appellants is that
the Division Bench having dism ssed the appeals by a
j udgrment and order dated 4.1.2000 preferred fromthe
j udgrment and order dated 16.5.1997 passed by the | earned
Si ngl e Judge coul d not have issued the afore-nmentioned
directions.

Ms. S. Janani, |earned counsel appearing on behal f of
the State of Mnipur and M. S. K Bhattacharya, |earned
counsel appearing on behalf of private respondents, on the
ot her hand, would draw our attention to two orders dated
20t h August, 1990 and 4th January, 2000 passed by the
Di vi si on Bench of the said Court and subnmitted that
al t hough, the Division Bench, while allowi ng the wit
petitions filed by the Assistant Engineers praying for their
regul arisation with retrospective effect directed that they be
gi ven appropriate seniority, on that basis, however, on an
application for nodification having been filed before the said
court, directed that:

"So far as the service benefits as
enunerated in general terns in the
operative portion of the order as
reproduced above, it shall not include
conferring benefit of seniority inter-se
seniority of the Asstt. Engineers is
governed by rules. Wile the other
nonetary and post retirenment benefits,
remai n unaffected the word "seniority"
appearing in the operative portion of
the order is deleted, which shall be
governed and determined in

accordance with the existing rules
taking into consideration the case of
others as well."

An application has been filed for bringing additiona

facts and docunments on record on behal f of respondent

Nos. 3, 6, 7, 8 and 10, wherein an order dated 27.2.1998
passed in Wit Appeal No.154/97 and other connected

appeal s, while setting aside the orders of the |learned Single
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Judge dated 18.3.1997 and 21.5.1997, it was directed to fil
up 20 vacant posts on regular basis stating:

"I't has been submitted by M. A

Ni | amani Singh that as of now, there are
about 20 vacancies in the grade of
Executive Engineer, Electricity to be
filled up on regular basis. If that is so,
the respondents are now directed to fil
up those posts on regular basis within a
period of 2 (two) nonths fromthe date

of receipt of this order. Subm ssion has
al so been made by M. B.I. Sharma that
his client Shri B. Sisirkumar Sharnm
woul d be retiring sonetine in the nonth
of August, 1998. This would al so be a
ground why the respondent should not

fill up the posts on regul ar basis

expedi tiously."

The | earned counsel appearing on behal f of the
respondents contended that the cases of the appellants Kh.
Ni ngt henj ao Si ngh and Kh.” Mangl ent onba Singh had been
consi dered by the departnmental pronotion commttee as
they fell within the zone even without taking into
consi deration the date of regularisation with retrospective
ef fect, but they have not been found suitable therefor.

Lear ned counsel appearing on behal f-of the State, however,
poi nted out that the appellant N Birendra Singh had been
given all the benefits due to-himand the State would
furthernore give himall the nonetary benefits treating him
to have been regularised in the post of Assistant Engi neer
w.e.f. 5.2.1980. It was pointed out that as the m ninmm
qualification required for pronmotion to the post of
Superi nt endi ng Engi neer is Degree in Bachel or of

Engi neering, both, N Birendra Singh and Kh.

Mangl ent onba Si ngh, being only diplonma-hol ders, cannot

be considered for promotion to the post of Superintending
Engi neer .

It is not in dispute that the post of Executive Engi neer
is a selection post.

We, however, may not go into the question of

correctness or otherw se of the opinion of DPC held in 1998
finding the appellant K. N ngthenjao Singh and Kh.:
Mangl ent onba Si ngh unsuitable for pronption to the post

of Executive Engineer, as the wit petitions are pending
before the Guwahati Hi gh Court in relation thereto. "It has
further been brought to our notice that sone of the
appel | ants have al ready been pronmoted to the post of

Superi ntendi ng Engi neer. L. Priyokumar has been pronpted
as Superintendi ng Engi neer on 2.9.1995, whereas Ng. Sarat

Si ngh has been pronmpbted on 10.2.2006. T. Raghuman

Si ngh, however, has not been prompted. Kh. N ngthenjao
Singh is said to have retired from service

The grievances of the appellants appear to be that

al t hough they were eligible for being pronoted to the post

of Assistant Engi neer on regular basis in Cctober, 1976,
their cases have been ignored. Further nore, despite their
regul arisation, the State had failed to take into account the
peri od between the date on which they were appoi nted on

ad- hoc basis and regul ar basis for the purpose of reckoning
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their seniority.

Bef ore adverting to the other contentions raised in

these appeals, we nust, at the outset, observe that the

Di vi sion Bench of the Hi gh Court commtted a manifest error
i n maki ng observations as against the | earned Single Judge
as contai ned in paragraph 21 of the inmpugned judgnent.

We have noticed hereinbefore that the judgnent and order
passed by the |l earned Single Judge was found to be correct
by the Division Bench. The appeals preferred by the State
and the other respondents herein were disnmissed. |If the
judgrment and order passed by the | earned Single Judge was
correct, in our opinion, there was no occasion for the

Di vi sion Bench to issue certain directions in terms whereof
the appellants herein were deprived of the benefit of the

j udgrment and order of the learned Single Judge indirectly,
whi ch coul d not have been done directly. |If the Division
Bench was of the opinion that in passing his order the

| earned Si'ngl e Judge has not taken into consideration
certain aspects of the matter and, in particular, some orders
whi ch were relevant for determ nation of the issue, the

Di vi si on Bench coul d have said so and dealt with the sane
appropriately. It did not.

It is atrite |law that what cannot be done directly,

cannot be done indirectly. The Division Bench, in naking
observations and issuing directions in paragraph 21 of the
i mpugned judgnent, sought to do the sanme, which was
inmpermssible in law. « If the Division Bench was of the
opi nion that the | earned Single Judge has conmitted

m stakes in issuing the directions, it could interfere
therewi th by assigning appropriate and cogent reasons
therefor. The observations made and directions issued by
the Division Bench do not contain any reason as to how and
i n what manner the | earned Single Judge went wong in
passi ng his judgment.

The order dated 25th Novenber, 1994 passed by a

Di vi si on Bench of the said Court in C M A No.352/93,
appears to have been passed on an application for

nodi fication of an order dated 20th August, 1990 passed by
anot her Division Bench of the said Court in

C. R No. 819/88/322/88/90. W are not aware as to what

was those wit petitions about. However, we woul d proceed
on the premi se that the said order had direct bearing with
the order of the l|earned Single Judge dated 27.11.1992
passed in favour of the appellants. That Division Bench in
its order dated 20th August, 1990, held:

“"M. Pranod Singh, |earned CGovt.
Advocat e has an apprehension that, if

no post was avail able, regularisation
may create problem W see no force in
the above subm ssion inasnmuch as, by
giving retrospective effect to the order
of regularisation, the petitioner shall be
entitled to the benefit of counting the
entire period of service for pay, i.e.

i ncrenent, seniority, pension and other
pensi onary benefit."

The application for nodification was filed by the
enpl oyees who were not parties to the said proceedi ng.
Sone of the said applicants appear to be appell ants before
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us. By reason of the said order, a nodification was directed
to be nmade only to the effect that the seniority of the
concerned Assistant Engineers, in terns of order of
regul ari sati on, shall be considered in terns of the Rules and
not in terns of the order passed by the Division Bench. W
fail to appreciate the difference between the two inasmuch

as the apprehensi on expressed by sone of the Assistant

Engi neers that the services of the wit petitioners were
directed to be regularised with retrospective date, i.e., on
the date when they were appointed on ad-hoc basis, they

woul d have a march over the other enpl oyees, was wholly

m sconcei ved. VWhen the earlier Division Bench spoke of
seniority anongst the Assistant Engineers, not only the

same was required to be determined in terns of the rules,
there was no question of the wit petitioners gaining a

march over the other enployees simlarly situated or who

were ot herwi se senior tothem - Even otherw se, the |earned
Si ngl e Judge in his order dated 27.11.1992 exactly did so
stating that

"\ 005..the seniority of the petitioner shal
be determ ned in accordance with the

rules and in the absence of such rul es as
per CGovernnent instructions and in the
light of the judgnments of the Apex Court

as well as of this Court."

VWhat was, therefore, directed to be obeyed was the
| aw operating in the field.

By reason thereof, the Division Bench and

consequently, the | earned Single Judge never neant that
despite the fact that the appellants were held to be entitled
to the benefit of regularisation’in service with effect from
the date on which they were appointed on an ad-hoc basis,

the concerned respondent herein would be deprived of their
seniority to which they were otherwise entitled toin | aw

Interlocutory Application Nos.9 and 10 of 2005 filed on
behal f of respondent Nos.3, 6, 7, 8 and 10 have not been
noved and no order has been passed thereupon. W, at

this stage, cannot rely on the contents of the said
applications. The contentions of the said applications do not
appear to have been brought on record before the H gh
Court. The question which arose for consideration therein
appear to be confined to fixation of pay and all owances in
terns of Fundanmental and Supplermentary Rules. It was

hel d that they had been hol di ng substantive post of

Assi stant Engi neer and they were on current charge of
Executive Engi neer and as such, they were not entitled to
the pay and all owances to the post of the Executive
Engineer in terns of F.R 49. |If sone observations have
been nade therein having regard to the subm ssions made

by a counsel for a party, the same would not nmean that the
right of those who were not parties thereto, would be
affected thereby. Reliance placed on the judgment and
order dated 20.8.90 is, thus, not tenable.

We appreciate the anxiety on the part of the State that

if the entire seniority list is directed to be reopened, it nmay
give rise to many nore litigations. It must think itself
therefor. But it is the State alone who is responsible for
such a situation. The appellants herein have been pursuing
their renedies under the law. They had been granted relief
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as orders were passed in their favour. The said order
admttedly, attained finality, and thus, cannot be reopened.

It is, thus, too late in the day for the State now to urge that
the pronotions granted to sone of the appellants herein in

the post of Assistant Engineer (Elect.) were not in

accordance with law. Such a contention is barred under the
principle of res judicata.

We are, therefore, of the opinion that having regard to

its own conduct, the State of Mani pur now cannot be heard
to say that this Court should uphold the inpugned judgnent
of the Division Bench, although, in law the sane is

inperm ssible. W decline to do so. W, therefore, while
setting aside the observations and directions issued by the
Di vi sion Bench in paragraph 21 of the inpugned judgnent,

pl ace on record the concession nade by the | earned counse
appearing on behal f of the State that the appellant, N

Bi rendra Si ngh, woul d be given all nonetary benefits we.f.
5.2.1980. / W do not find any nerit in the appeal preferred
by the State. As the |earned Single Judge has directed the
State to inplement its own order, the | egal consequences of
the said order rmust ensue and-if by reason thereof the
concerned appel l ants had derived certain benefits, there is
no reason for us to deprive themtherefromonly because

the State may feel 'sone difficulty otherw se

In the result, G vil Appeal Nos.2128-2131 of 2001

preferred by the State are di smssed and ot her connected
appeals filed by the appellants herein are allowed. The wit
appeal s are di sposed of w th theaforenentioned

observati ons and directions.

Having regard to the fact that sonme of the wit

petitions questioning the order of pronotion and seniority
are pendi ng consideration before the H gh Court, we would
request the High Court to consider the desirability of

di sposing of the matters as expeditiously as possible.

In the facts and circunstances of the case, the parties
shal | bear their own costs.




