FI TEM No. 103 Court No.9 SECTION -11

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Crim nal Appeal No. 218/1999

State of Raj asthan Appel | ant

VERSUS

Kail ash & Os. Respondent s

(Wth office report)

Date: 22.3.2006 :This matter was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE S. B. SI NHA
HON BLE MR JUSTI CE P. P. NAOLEKAR
For Petitioner(s) M. Kumar Kartikay, Adv.
M. Aruneshwar CGupta, Adv.
For Respondent (s) M. Surya Kant, Adv.

M. Eklovya Rai Nagpal, Adv.

M. Narottam Vyas, Adv.

M. B.D. Sharnma, Adv.

Ms. K. Sarada Devi, Adv.

UPON hearing the | earned counsel the Court made the follow ng

ORDER

The appeal is dismssed in terns of the signed order with
costs.



(Meenu Sethi )
(Pushap Lata Bhardwaj)

Court Master
Court Master
Signed order is placed on the file
I N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 218/ 1999

State of Raj asthan C. Appel | ant
VERSUS
Kail ash & Os. .. Respondent
S
ORDER

The respondent s herein wer e char ged for

conm ssi on of an of fence under Secti on 411 1.P.C. in

the follow ng situation:

One St . Asha Chaudhry, Pri nci pal of

Gover nient Mul ti pur pose Secondary School ,

Sar dar pur a, Jodhpur was i nf or med t hat t he question

papers of 10th and 12th d ass exam nation of Raj ast han



Secondary Educati on Boar d, whi ch had been kept in a

| ocked room by her, had been stolen. A First Information

Report was | odged by her on 1.4.1992 at 7.45 a.m on

t he basi s wher eof a case was regi stered under Section

457 and 380 |.P.C. Four

per sons nanel y M shrilal, Ki shor e, Laxmansi ngh

Dhi r aj kumar wer e arr est ed. They, whil e in cust ody,

made a di scl osure

st at enent and t he ori gi nal question papers wer e
recovered from them Fifteen ot her persons, who are
respondent s bef ore us, wer e al so arrested and on t he

basis of the confession purported to have been made by

them photocopies of t he sai d question papers wer e

recovered from their possessi on. Char ge sheet s wer e

submitted against all 19 accused for the offences under

Secti ons 457,380, 414 and 411 |.P.C

The accused filed an application for their

di schar ge bef ore t he | ear ned trial Judge. Lear ned trial

Judge vi de order dat ed 28. 2. 1997, whil e r ef usi ng to

di schar ge t hose f our persons, from whose possessi on

ori gi nal question papers were recovered, however opined

t hat t he rest of t hem who wer e f ound to be in



possessi on of t he phot ocopi es of t he question papers

cannot be sai d to have conmitted an of fence havi ng

regard to the definition of stolen property as contained

in Secti on 410 1.P.C t her eof . On t he basi s of t he

findings fifteen accused persons were discharged.

The St at e, aggri eved by and di s-satisfied

therewi th, filed a Revi si on Petition bef ore t he Hi gh

Court which by reason

of t he i mpugned  j udgnent has been di smi ssed

summarily stating:

"Heard Public Prosecut or Shri Bhat i . The
Revi sion Petition is filed against the order of discharge.
Lear ned trial Judge has gi ven cogent reasons for
di scharging the accused. All the respondents accused are

students.

Consi deri ng t he reasons assi gned by t he trial
Judge, I do not find any reason for interfere with

sane.

Accordingly, this Revision Petition fails and is

hereby di snissed.”

The State is,thus, before us.

The | ear ned counsel appeari ng on behal f of t he

State at t he very out set woul d concede t hat havi ng

regard to the definition of stolen property, as contained

sai d

t he



in Section 410 I|.P.C., no case has been made out for

prosecuti on of the concerned respondents under Section

411 |.P.C.. However , it was submitted t hat t hey coul d

have been proceeded agai nst for abeting the conmm ssion

of an offence inasnmuch as they have facilitated theft of

the said question papers.

Lear ned counsel for t he State woul d further

submi t t hat in view of t he provi si ons cont ai ned in

Section 39 of the Crimnal Procedure Code, the accused

person had al so a duty to gi ve prior i nformation about

t he conmi ssion of the said offence.

The defici ency in t he law in this behal f is

appar ent . When t he I ndi an Penal Code was enact ed in

the year 1860 probably the nakers thereof did not think

of deal i ng with a situation Iike t he pr esent one. Pena

of fence cannot be created by an interpretative process.

Creation of a potential offence is beyond the domai n of

the judiciary.

Most of t he concer ned respondent s herein wer e

students. They might have procured the photocopies of

t he question papers for passi ng t he exam nati ons t hey

were going to take. The said act on their part may offend



our noral values. Such an action may al so be contrary to

the societal norns but having regard to the definition of

stol en property as cont ai ned in Secti on 410 I|.P.C,

are of the opinion that learned trial Judge was right

arriving at the decision that no case has been made out

for fram ng char ge agai nst t he respondents under

Section 411 1.P.C., as t he prosecution has not

t hat there had been i ntention on t he part of

accused persons to receive a tangi bl e noveabl e property,

whi ch was stol en

It is not the case that the said respondents were

party to any conspiracy. It is further not the case of the

prosecuti on t hat t he respondents had ai ded or

t he

conm Ssi on of an of f ence. Facilitation of t heft,

shown

t he

abet ed

as

subnitted by the | ear ned counsel for the appellant,

woul d mean t hat there had been prior concert

conmi ssi on of the offence on the part of t he

respondent s herein . No case for abet enent for

commi ssion of theft or for that matter receipt of stolen

property has thus been nade out.

Respondents were also not charged for failure on

in

in

sai d

was

t he



their part to inform the authorities as regard

conm ssi on of an offence as adunbrated under Section

39 of the Crimnal Procedure Code. W, therefore, cannot

accept t he submi ssi ons of t he | ear ned counsel for t he
St ate.

For t he reasons af or ement i oned, we are of t he
opinion that no case has been nade out for interfering

with the inmpugned judgnment of the trial Court as also of

t he Hi gh Court. The appeal is di smi ssed accordi ngly

with costs.

( S.B.SINHA )

( P.P. NAOLEKAR )
New Del hi ,

March 22, 2006.



