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Petition(s) for Special Leave to Appeal (G vil) No.6513/1999
(From the judgenent and order dated 27/01/1999 in FA 1067/ 92
of The HI GH COURT OF BQOVBAY)
LI LABAI R RAJWADE & ORS Petitioner (s)
VERSUS
MADHUSUDAN S. RAJWADE & ORS Respondent (s)
(Wth prayer for interimrelief) ( Wth Appln(s). for bringing LRs on
record c/delay in filing appl. for bringing LRs on record c/delay in
filing substitution appln.deletion of the name of petitioner No.1 and

del etion of the nane of respondent No.4(D) and office report) ( For
Fi nal Disposal )

Date : 25/01/2002 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTICE R P. SETHI
HON BLE MR JUSTI CE K. G BALAKRI SHNAN
For Petitioner (s) M. Makrand D. Adkar, adv.
M. MR Pranjape, adv.
M. Vishwajit Singh, Adv.
For Respondent (s) Ms. J.S. Wad, adv.
M. Ashi sh Wad, adv.
Ms. Ni harika Bahl, adv.for
Ms. J.S. Wad & Co., Advs.
UPON hearing counsel the Court nmade the foll ow ng
ORDER
........ [ [ e [ A
SP2
All the I.As. are allowed.
Leave granted.
Appeal is all owed.
. SP1
(Suman Wadhwa) ('S. Mal kani)
Court Master Court Master
Signed order is placed on the file.
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Cl VI L APPELLATE JURI SDI CTI ON

CIVIL APPEAL NO. OF 2002@@
(660000000600 0000660000006060000:
(Arising out of SLP(C)No. 6513/99)

Li |l abai R Rajwade & Os. ... Appel l ants
Vs.
Madhusudan S. Raj wade & O's. ... Respondent s
ORDER@D
Ccceec
L....... oo T....... T....... T....... T....... T....... J
Al the 1.As. are allowed.

Leave granted.

Respondent No.1 filed an application for claimnng
mesne profits of the property known as Rajwade Manga
Karyalya by way of mniscellaneous application No.3 of

1982. The application was allowed with the follow ng
terns:
................ O A I
(a) The  applicant is
entitled to claimhis 8/28th
share in t he anount

of Rs. 10, 30, 000/ -.

(b) The opponents Nos.1
and 2 shall be entitled to have
8/28th share each in the anount
menti oned above.

(c) The opponent Nos. 3,4,5
and 6 shall get 1/28th share in
t he anmobunt nentioned above.

(d) Parties are directed
to pay court fees on the amount to
the extent of their share in the
abovesai d amount.

(e) The opponent No.1 is
directed to deposit an amount of
Rs. 10, 30,000/- in the court within
two nonths from today.

Aggrieved by the aforesaid direction the appellant
herein preferred an appeal in the H gh Court which was
di sm ssed alongwith the cross obj ecti ons filed by
respondent No. 1.

The | earned counsel appearing for the appellant has
contended that on facts the Hi gh Court has found that there
was no basis for the lower court to issue directions for
deposit of Rs.10, 30,000/- but despite that the appeal filed
by the appellants herein was dism ssed. Qur attention has



. SP1

been drawn to the findings of the High Court in para
Nos. 13- 15.

The |earned counsel appearing for the respondents
could not dispute the position on facts, and it is also
evi dent fromthe inpugned order. She, however, stated that
as the appellants failed to produce the relevant record
which was in their possession the courts below had no
option but to arrive at the cal cul ati ons on the guess work.

Keeping in view the facts and circunstances of the
case and in the interests of justice, we feel that the
application No.3/82 of Respondent No.1 requires to be
reconsidered by the trial court for determining the total
mesne profits earned by the appellants and the extent of it
payable to the respondents. Learned counsel appearing for
the parties have also no objection if the matter is
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remanded to the court of first instance to determine afresh
the extent of the nesne profits and the rights of
respective parties therein.

The learned counsel appearing for Res.No.l1 has
submitted that her <client is 85 years of age and if no
anount is paid to himas an interimnmeasure, he is likely
to starve. We find substance in the submissions of the
| ear ned counsel

In the circunstance, the appeal is allowed by
setting aside the order of the High Court and remtting the
case back to the court of first instance for ascertaining
the exact anmount of nesne profits and the extent to which
the parties are entitled to their shares. The order of
remand is, however, subject to the condition that the

appellants shall deposit a sumof Rs.2 lakhs wthin a
period of two nonths fromtoday, failing which the present
appeal shall be deened to have been dismssed and the
orders inpugned to have been revived. |If the anount is

deposited, the sane shall be paid to Respondent No.1l upon
his furnishing an wundertaking that in case application
filed by himis decided against him the amount shall be
refunded back to the appellants herein on such terms and
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conditions as the court of first instance nmay direct while
di sposing of the application for payment of mesne profits.
The lower court is directed to conplete the enquiry and
decide the application for nmesne profits within a period of
six nmonths from the date of the receipt of the record.
Learned counsel appearing for the parties have assured us
of full cooperation to the court for concluding the
proceedi ngs within the aforesaid period.

New Del hi J.
January 25, 2002 (K. G BALAKRI SHNAN)



