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S.B. SINHA, J.
1. Leave granted.

2. Thi s appeal is directed against the judgnent and order dated 8th
March, 2006 passed by a Division Bench of the High Court of Bonbay in

Wit Petition No. 3748 of 2003 whereby it allowed the wit petition filed by
the respondents herein fromthe judgnment and order dated 6th January, 2003
passed by the Central Administrative Tribunal, Minbai Bench, in O A No.

283 of 2002.

3. Appel | ant herein was working as Booki ng Supervisor with the Centra
Rai | ways. He was transferred to Chatrapati Shivaji Term nus in Decenber,
1997. On or about 17th April, 1998 a decoy check was laid in the course
wher eof he was found to have overcharged a sum of Rs.5/- on the ticket

i ssued to a decoy passenger. A departnental proceeding was initiated
wherein the follow ng i mputations of charges were drawn : -

"Article - I: He overcharged the decoy passenger by Rs.

5/- (Rs. Five) on issue of one ME Ticket No. 8148090

Ex. CSTMto Bhubaneshwar.

Article - Il: He was found having Rs. 199/--(Rs. One
hundred ninety nine) short in his railway cash.
Article - Il1l: He declared his private cash in computer

that the monetary ceiling for the satisfactory staff,
wi t hout being certified by the supervisor in the private
cash register."

4. In the said departnmental proceeding, appellant inter alia raised a
contention as regard to non conpliance of paragraphs 704 and 705 of the
Rai | way Vi gilance Manual (the Manual) in the manner in whichthe

purported trap was | aid. It was furthernore contended that provisions of
Rul e 9(21) of the Railway Servant Discipline and Appeal Rul es have not
been conplied wth.

5. Appel |l ant was found guilty of the said charges in the said

departnmental proceeding. A penalty of reduction to the | owest scale of pay
fixing his pay at the | owest |evel at Rs.3,200/- for a period of five years was
i nposed. An appeal and consequently a revision preferred by himwere

di smissed by the Appellate Authority as also the Revisional Authority by

orders dated 31st May, 2000 and 7th Novenber, 2000 respectively.
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6. He filed an O A before the Central Adm nistrative Tribunal, Minba
Bench. It was registered as O A No. 283 of 2002.

By reason of a judgment and order dated 6th January, 2003, the sane

was al l owed opining that in terms of paragraphs 704 and 705 of the Manual
the trap ought to have been laid in presence of the independent w tness or
Gazetted O ficer and as only one Head Constable of the RPF and not two
Gazetted O ficers had been assigned to witness the trap and furthernore the
Head Constable was at a distance of nore than 30 nmeters, he could not have
heard the conversations by and between the appellant and the decoy

passenger and thus the charges could not be said to have been proved. It
was noreover found that the decoy passenger neither counted the nmoney at

the wi ndow nor protested that the bal ance anobunt was |less by Rs.5/-, and in
fact adnmitted to have | eft the wi ndow and cane back half an hour later with
the Vigilance Inspector which pointed out | oopholes in the trap. It was

poi nted out that the appellant was not exanined by the Enquiry O ficer in
terns of the provisions of Rule 9(21) of the Railway Servants (D scipline
and Appeal) Rules (the Rules), which is mandatory in nature. It was also
hel d that 'there was no evidence as regards the charge of returning Rs.5/- |ess
to the conplainant.

7. Aggrieved by and dissatisfied with the said judgnent of the Tribunal
the respondents fileda wit petition before the High Court. By reason of the
i mpugned judgnent dated 8th March, 2006 the said wit petition was allowed

by the High Court opining that the Central Adm nistrative Tribunal inits
original order having entered into the real mof evidence and re-appreciated
the same, exceeded its jurisdiction

8. M. A K. Sanghi, |earned counsel appearing on behalf of the appell ant
woul d submt that :-
1. The High Courted commtted a serious error in so far as it

failed to take into consideration that the Railways Authorities

were required to foll ow paragraphs 704 and 705 of the Manua

scrupul ously.

2. Appel | ant havi ng not exam ned any defence w tness, he should
have been examined in ternms of Rule 9(21) of the Rules, which

bei ng mandatory in nature, non-conpliance thereof would

vitiate the entire proceeding.

3. The shortage in cash having repaid by the appellant, no charge
coul d have been franed in that behalf.

4. The findings of the H gh Court that the appellant was found to
have been in possession of an excess sum of Rs.5/- was beyond

record.

9. Dr. R G Padia, |earned Senior Counsel, appearing on behalf of the

respondents, on the other hand, would contend :

1. That finding of fact having been arrived at by the disciplinary
authority, the sane should not have been interfered with by the

Tri bunal particularly when sonme evi dences have been led on

behal f of the departnent.

2. The High Court has rightly op|ned that paragraphs 704 and 705
of the Manual pertaining to the manner in which the trap could

be laid, contain only adm nistrative instructions and are, thus,

not enforceable in a court of |aw

3. Since there was sufficient conpliance of Rule 9(21), the

i mpugned judgnent should not be interfered wth.

10. We may at the outset notice that with a view to protect innocent
enpl oyees from such traps, appropriate safeguards have been provided in
the Railway Manual

Par agraphs 704 and 705 thereof read thus :-
"704. Traps

(i)
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Gi) ...
Giii)
(1v)

(v) When laying a trap, the follow ng inportant points
have to be kept in view

(a) Two or nore independent witnesses nust hear the
conversation, which should establish that the noney was
bei ng passed as illegal gratification to neet the defence
that the noney was actually received as a | oan or

sonmet hing else, if put up by the accused.

(b) The transaction should be within the sight and hearing
of two independent witnesses.

(c) There should be an opportunity to catch the culprit
red- handed i medi ately after passing of the illega
gratification so that the accused may not be able to

di spose it of.

(d) The wi tnesses sel ected should be responsible

wi t nesses who have not appeared as witnesses in earlier
cases of the department or the police and are nen of
status, considering the status of the accused. It is safer to
take witnesses who are CGovernnent enpl oyees and of

ot her departnents.

(e) After satisfying the above conditions, the
Investigating Oficer should take the decoy to the

SP/ SPE and pass on/the infornmation to himfor necessary
action. If the office of the S.P., S.P.E., is not nearby and
i mredi ate action is required for laying the trap, the help
of the local police nmay be obtained. It may be noted that
the trap can be laid only by an officer not bel ow the rank
of Deputy Superintendent of Local Police. After the
S.P.E. or local police official have been entrusted wth
the work, all arrangenents for laying the trap and
execution of the sane should be done by them Al
necessary help required by them shoul d be rendered.

(vi) ..

(vii) ...

Depart nental Traps

For Departnental traps, the following instructions in
addition to those contai ned under paras 704 are to be
fol | owed:

(a) The Investigating Oficer/lInspector shoul d arrange
two gazetted officers from Railways to act as

i ndependent witnesses as far as possible. However, in
certain exceptional cases where two gazetted officers are
not avail abl e i medi ately, the services of non-gazetted
staff can be utilised.

Al'l enpl oyees, particularly, gazetted officers, should
assist and witness a trap whenever they are approached

by any officer or branch. The Head of Branch detail a

sui tabl e person or persons to be present at the scene of
trap. Refusal to assist or witness a trap w thout a just
cause/wi t hout sufficient reason may be regarded as a
breach of duty, making himliable to disciplinary action.
(b) The decoy will present the money which he will give
to the defaulting officers/enpl oyees as bribe noney on
denmand. A neno should be prepared by the

I nvestigating Oficer/lnspector in the presence of the

i ndependent witnesses and the decoy indicating the
nunbers of the G C. notes for legal and illega
transactions. The nmeno, thus prepared should bear the
signature of decoy, independent wi tnesses and the

I nvestigating Oficer/lnspector. Another neno, for
returning the G D. notes to the decoy will be prepared for
maki ng over the G C. notes to the delinquent enployee

on demand. This menmp shoul d al so contain signatures of
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decoy, witnesses and Investigating Oficer/lInspector. The
i ndependent witnesses will take up position at such a

pl ace where fromthey can see the transaction and al so
hear the conversation between the decoy and deli nquent,
with a viewto satisfy thensel ves that the nmoney was
demanded, given and accepted as bribe a fact to which
they will be deposing in the departmental proceeding at a
| ater date. After the noney has been passed on, the

I nvestigating Oficer/lnspector should disclose the
identity and denmand, in the presence of the w tnesses, to
produce all rmoney including private, and bribe nopney.
Then the total money produced will be verified from

rel evant records and neno for seizure of the noney and
verification particulars will be prepared. The recovered
notes will be kept in an envel ope sealed in the presence
of the witnesses, decoy and the accused as also his

i mredi at e superior who should be called s a witness in
case the accused refuses to sign the recovery neno, and
sealing of the notes in the envel ope.

(c) XXX

(d) XXX

11. The trap was | aid by the nmenbers of the Railways Protection Force
(RPF) . It was a/'pre-arranged trap. It was, therefore, not a case which can

be said to be an exceptional one where two gazetted officers as independent
Wi t nesses were not avail abl e.

12. I ndi sput ably the decoy passenger was a constable of RPF. Only one
Head Constable fromthe said organization was deputed to wi tness the
operation. The nunber of w tness was, thus, not only one, in place of two
but also was a non gazetted officer. |t was a pre-planned trap and thus even
i ndependent wi t nesses coul d have al so been nade avail abl e.

13. When the decoy passenger purchased the ticket, the Head Constabl e

was at a distance of 30 neters. The booking counter was a busy one. It
normal Iy remains crowded. Before(the Enquiry Officer, the said decoy

passenger accepted that he had not counted the bal ance anount received
fromthe appellant after buying the ticket It was only half an hour later that
the Vigilance Team arrived and searched the appellant.

14. VWile we say so we nust place on record that this Court in the Chief
Conmer ci al Manager, South Central Railway, Secunderabad and Ors. vs.
G Ratnamand Os. : (2007) 8 SCC 212 opi ned that non-adherence of the
instructions laid down in Paras 704 and 705 of the Vigilance Manual woul d
not invalidate a departnmental proceeding, stating :-

"17. We shall now exam ne whet her on the facts and

the material avail able on record, non-adherence of the

instructions as |laid down in paragraphs 704 and 705 of

the Manual would invalidate the departnenta

proceedi ngs initiated agai nst the respondents and

renderi ng the consequential orders of penalty inposed

upon the respondents by the authorities, as held by the

Hi gh Court in the inmpugned order. It is not in dispute that

the departnental traps were conducted by the

i nvestigating officers when the respondents were on

of ficial duty undertaking journey on trains going from

one destination to another destination. The Tribunal inits

order noticed that the decoy passengers depl oyed by the

i nvestigation officers were RPF Constabl es in whose

presence the respondents allegedly collected excess

amount for arrangi ng sl eeper class reservation

accommodation etc. to the passengers. The transaction

bet ween t he decoy passengers and the respondents was

reported to have been w tnessed by the RPF Constabl es.
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In the facts and circunstances of the matters, the

Tri bunal held that the investigations were conducted by
the investigating officers in violation of the mandatory
Instructions contained in paragraphs 704 and 705 of the
Vi gi | ance Manual , 1996, on the basis of which inquiries
were held by the Enquiry O ficer which finally resulted
in the inposition of penalty upon the respondents by the
Rai | way Authority. The High Court in its inpugned
judgnent has conme to the conclusion that the Inquiry
Reports in the absence of joining any independent

wi tnesses in the departnmental traps, are found inadequate
and where the Instructions relating to such departnmenta
trap cases are not fully adhered to, the puni shnent

i nposed upon the basis of such defective traps are not
sust ai nabl e under law. The Hi.gh Court has observed that
in the present cases the service of some RPF Constabl es
and Railway staff attached to the Vigilance Wng were
utilised as decoy passengers and they were al so

associ ated as witnesses in the traps. The RPF Constabl es,
in no ternms, can be said to be independent w tnesses and
non- associ ation of independent w tnesses by the

i nvestigating officers in the investigation of the
departnental trap cases has caused prejudice to the rights
of the respondents i'n their defence before the Enquiry
Oficers.

18. We are not inclined to agree that the non-
adherence of the nmandatory Instructions and Guidelines
contai ned in paragraphs 704 and 705 of the Vigilance
Manual has vitiated the departnental proceedings
initiated against the respondents by the Railway
Authority. In our view, such finding and reasoning are
whol Iy unjustified and cannot be sustained."

It has been noticed in that judgnents that Paras 704 and 705 cover the
procedures and gui delines to be followed by the investigating officers, who
are entrusted with the task of investigation of trap cases and departnenta
trap cases against the railway officials. This Court proceeded on the prem se
that the executive orders do not confer any legally enforceable rights on any
persons and i npose no | egal obligation on the subordi nate authorities for
whose gui dance they are issued.

15. W have, as noticed hereinbefore, proceeded on the assunption that

the sai d paragraphs being executive instructions do not create any |egal right
but we intend to enphasise that total violation of the guidelines together
with other factors could be taken into consideration for the purpose of
arriving at a conclusion as to whether the departnent has been able to prove
the charges agai nst the delinquent official. The departmental 'proceeding is a
qguasi judicial one. Al though the provisions of the Evidence Act are not
applicable in the said proceeding, principles of natural justice are required to
be conplied with. The Court exercising power of judicial review are

entitled to consider as to whether while inferring comm ssion of m sconduct

on the part of a delinquent officer relevant piece of evidence has been taken
into consideration and irrelevant facts have been excluded therefrom

I nference on facts nust be based on evi dence which neet the requirenments

of legal principles. The Tribunal was, thus, entitled to arrive at its own
concl usion on the prenmise that the evidence adduced by the departnent,

even if it is taken on its face value to be correct inits entirety, neet the
requi renents of burden of proof, nanmely \026 preponderance of probability. |If
on such evidences, the test of the doctrine of proportionality has not been
satisfied, the Tribunal was within its domain to interfere. W nust place on
record that the doctrine of unreasonabl eness is giving way to the doctrine of
proportionality. (See - State of U P. v. Sheo Shanker Lal Srivastava :

(2006) ) 3 SCC 276 and Coi nmbatore District Central Cooperative Bank vs.

Coi nbatore Distarict Central Cooperative Bank Enpl oyees Associ ati on and
another : (2007) 4 SCC 669 2007.

16. We nust al so place on record that on certain, aspects even judicia
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review of fact is permssible. Ev Secretary of State for the Hone
Departnment : [2004] 2 WL.R 1351

17. W have been taken through the evidence of Shri S.B. Singh by Dr.
Padia. Significantly the exam nation-in-chief was conducted by the Enquiry
Oficer hinmself. As the proceeding was for inmposition of a major penalty,
why the Presenting Oficer, who nust have been engaged by the departnent,

did not examne the witness is beyond any conprehension. Even the

m ni mum saf eguard in regard to the manner in which exam nation-in-chi ef

was conducted has not been preserved. The questions posed to himwere

| eadi ng questions. It is interesting to note that in answer to a question as to
whet her he had asked the appellant to return Rs.5/- , he not only answered in
the negative but according to himthe said statement was made by him as
instructed by the Vigilance Inspector. He although proved Exhibits P/1 and
P/ 2 which were witten in English | anguage but also stated that he did not
know what had been written therein Strangely enough, the Enquiry O ficer
started reexam ning him -~ Even in the re-exam nati on he accepted that he
could not read and wite English.

18. The Enquirty Oficer had put the followi ng questions to the appellant:-

"Havi ng heard all the PW, please state if you pl ead
guilty? Please state if you require any additiona
docunents/w tness in your defence at this stage? Do you
wi sh to submit your oral defence or witten defence
brief? Are you satisfied with the enquiry proceedings
and can | concl ude the Enquiry?"

19. Such a question does not conply with Rule 9(21) of the Rules. What
were the circunstances appearing agai nst the appel lant had not been
di scl osed.

20. The High Court, on the other hand, as indicated hereinbefore,
proceeded to opine that the Tribunal commtted a serious illegality in
entering into the real mof evidence. It is permssible inlawto |look to the

evi dence for the purpose of ascertaining as to whether the statutory
requi renent had been conplied with or not.

21. Dr. Padia would submit that the jurisdiction of the Tribunal was
limted and as sone evidence was adduced, the Tribunal shoul d not have
interfered with the order of punishnment inposed upon the appell ant.

The Tribunal was entitled to consider the question as to whether the
evidence |l ed by the department was sufficient to arrive at a concl usion of
guilt or otherw se of the delinquent officer. VWi | e re-appreciation of
evidence is not within the domain of the Tribunal, an absurd situation
emanating fromthe statenent of a witness can certainly be taken note of.
The manner in which the trap was | aid, witnessed by the Head Constabl e and
the legality of enquiry proceeding were part of decision maki ng process and,
thus, the Tribunal was entitled to consider the sane.

It was only for the aforementi oned purpose that paragraphs 704 and
705 of the Manual have been invoked. It nay be that the said instructions
were for conpliance of the Vigilance Departnent, but substantia
conpl i ance thereof was necessary, even if the sane were not inperative in
character. A departmental instruction cannot totally be ignored. The
Tribunal was entitled to take the same into consideration al ongwith other
mat eri al s brought on records for the purpose of arriving at a decision as to
whet her nornmal rules of natural justice had been conplied with or not.

21. The Hi gh Court unfortunately even without any material on record
hel d that sone excess anmpunt was found fromthe appellant which itself was
sufficient to raise a presunption that it had been recovered fromthe decoy
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passenger. No such presunption could be raised. In any event there was no
mat eri al brought on records by the departnent for drawing the said

i nference. The High Court itself was exercising the power of judicial review
It could not have drawn any presunption w thout there being any factua
foundation therefor. It could not have taken judicial notice of a fact which
did not conme within the purview of Section 57 of the Indian Evidence Act.

22. We nust al so place on record that even Dr. Padia has taken us through
the evi dence of one of the w tnesses.

23. The Hi gh Court has only noticed paragraph 704 of the Manual and not
the paragraph 705 thereof. Paragraph 705 was very relevant and in any

event both the provisions were required to be read together

The High Court, thus, commtted a serious error in not taking into
consi derati on paragraph 705 of the Manual

The approach of ‘the Hi gh Court, in our opinion, was not entirely
correct. |If the safeguards are provided to avoid false inplication of a
rail way enpl oyee, the procedures laid down therein could not have been
gi ven a conpl ete go bye
24, It isthe High Court who posed unto itself a wong question. The onus
was not upon the appellant to prove any bias against the RPF, but it was for
the department to establish that the charges |evelled against the appellant.
25. The High Court also conmitted a serious error in opining that sub-
rule (21) of Rule 9 of the Rules was not inperative. The purpose for which
the sub-rule has been framed is clear and unanbi guous. The railway servant
nmust get an opportunity to explain the circunstances appearing agai nst him
In this case he has been denied fromthe said opportunity.

26. The cunul ative effect of the illegalities/irregularities were required to
be taken into consideration to judge as to whether the departnenta
proceedi ng stood vitiated or not.

27. For the aforenentioned purpose, the manner in which the enquiry
proceedi ng was conducted was required to be taken into consideration by the
H gh Court. The trap was not conduced in terms of the Manual ; the

Enquiry O ficer acted as a Prosecutor and not as an independent quas

judicial authority ; he did not conply with Rule 9(21) of the Rules,

evidently, therefore, it was not a case where the order of the Tribuna
warranted interference at the hands of the H gh Court.

27. The i mpugned judgnent, therefore, cannot be sustained. It is set aside
accordingly and that of the Tribunal restored. The appeal is allowed with
costs. Counsel fee assessed at Rs.25,000/-.




