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| TEM NO. 103 COURT NO. 12 SECTI ON | X
SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
Cvil Appeal No(s). 1702-1703/2008
BANK OF MAHARASHTRA Appel | ant ('s)
VERSUS
NATHA & ORS. Respondent ( s)
(with appln. (s) for exenption fromfiling OT. and interimrelief
and office report)
Date : 30/03/2017 These appeals were called on for hearing today.
CORAM :
HON&#39; BLE MR JUSTI CE ARUN M SHRA
HON&#39; BLE MR. JUSTI CE S. ABDUL NAZEER
For Appellant(s) M. Sachin Patil, Adv.
M. Sanjay Kharde, Adv.
Ms. Moni ka Pandey, Adv.
Ms. Chandan Ramanurt hi, Adv.
For Respondent(s) M. Basant R, Sr. Adv.
M. M Y. Deshmnukh, Adv.
M. Kartik, Adv.
M. Shakti Pandey, Adv.
M. Rameshwar Prasad Goyal , Adv.

UPON hearing the counsel the Court made the follow ng

ORDER
The appeal s are al | owed to t he ext ent i ndi cated
in the signed order. No order as to costs.
DRT is her eby directed to deci de t he case as

expedi tiously as possible.
( NEELAM GULATI )
COURT MASTER (TAPAN KR CHAKRABORTY)
COURT MASTER
(Signed order is placed on the file)
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I N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON
CVviL APPEAL No(s). 1702-1703 COF 2008
BANK OF MAHARASHTRA Appel I ant (s)
VERSUS
NATHA & ORS. Respondent ( s)
ORDER
1. Heard M. Sachi n Patil, | ear ned counsel
appeari ng for t he appel | ant and Ms. R. Basant ,

| earned senior counsel for the respondents.

2. The Bank of Mahar ashtra has quest i oned t he
order passed by the Hi gh Court of Judicature at Bonbay

Bench at Aurangabad on 8.12.2003 in Wit Petition No.

5120 of 2003 thereby allowing the wit petition filed

by r espondent Nat ha and ot hers and directing t he
di sbursenment of conpensation to the petitioner for the

I and whi ch had been acquired and di smi ssal of revi ew
appl i cation.

3. Bank of Maharashtra (in short &#39;the Banké&#39;) had
filed the review application which had been disnissed
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by t he Hi gh Court. It is a case whi ch proj ects
serious nature of suppression nmade by the respondents
before t he Hi gh Court as unf ol ded by t he fol |l owi ng
facts:

One Pr adeep Vit hal rao Kol he had obt ai ned a

| oan of Rs. 9. 95 | akhs from the appellant- t he Bank.
Venkat Kol he st ood as guar ant or of t he sai d | and.
Venkat Kol he has di ed. H s successors are al so



respondents in t he appeal . Appel | ant - Bank filed an
application in t he sui t for recovery of anount ,
seeking attachment before judgnment of the property of

def endant no. 2 to 8 whi ch i ncl uded di sput ed | and Gat
no. 65 area 2 Hectares 53 Ares of village Khuntegaon

District Lat ur whi ch was in owner shi p and possessi on

of Venkat Kol he. It is further case set up by t he
Bank that on 26.11.1991 the learned trial judge in the

course of civil Sui t passed an or der of att achnent

before judgnent which is also placed on record.

4. On 12.12. 1991 order of at t achnent was

execut ed and served on def endant no. 8- Venkat Kol he
and panchnama for the sanme was prepared.
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5. On 25.10.1996 Tahsildar, Ausa, District Latur

i nf or med Tal at hi of Khunt egaon to t ake entry of
att achnment or der to obtain 7112 extract of t he
property.

6. On 24.2.1999 def endant no. 8 had transferred
1 hect are 53 Ares | and conprised in Gat No. 65 whi ch

was under attachnent in favour of respondent no.5. It
is al | eged t hat there was partition bet ween Venkat
Kol he and r espondent no. 6- Govi nd and 1 hact ar e of

| and was given to CGovind and Gat No. 65 was divided as

65/ 1 ar eas 1 H 53 Ares whi ch was pur chased by

r espondent no. 5 and 65/ 2 area  of 1 Hact are whi ch was
gi ven to respondent no. 6-Govi nd.

7. The | and conpri sed in Gat no. 65 whi ch was

under attachment was acquired by the land Acquisition

of ficer (in short &#39; t he LACS#39; ), Lat ur by i ssui ng a
Notification wunder Section 21 of the Land Acquisition

Act dat ed 18. 01. 2001. Pur suant t her et o, an Awar d was
passed on 26.09. 2001 by the LAQ, Latur

8. On 22.09.2003 suit pending before Gvil Court

was transferred to the Debt Recovery  Tri bunal (in
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short &#39;the D.R T.&#39;), Aurangabad. The Bank then fil ed
an application for passi ng an order of gar ni shee

agai nst t he LAG, Lat ur and prayer was al so made for
future i nterest to be debi t ed to the | oan account of
defendant no.1 fromthe date of |odgment of the claim

till dat e, the joint and sever al liability of t he

def endants was nore than Rupee one crore.

9. The D. R T., Aurangabad had passed a

condi tional order of garnishee on 24.09.2003 directing

t he LAG, Lat ur to wi t hhol d t he paynent of anount of
the conpensation of the acquisition of |land payable to

the | andowner of Gat No. 65.

10. The Banké&#39;s case is that the respondent Nos. 5

& 6 on getting the know edge about the steps taken by

t he Bank had filed a wit petition in t he Hi gh Court
on 25.9.2003 after garni shee order had been passed by

t he DRT, Aur angabad, in whi ch t he i mpugned or der has
been passed.

11. It is perti nent to ment i on t hat in t he Wit
application whi ch was filed in t he Hi gh Court, t he
Bank had not been i mpl eaded as r espondent and

absol utely no whisper was nade in the wit application
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with respect to the order of attachment passed by the

Cvil Court and t he order of gar ni shee passed by t he
DRT, Aurangabad. Venkat Kol he was one of t he

defendant in the case before the civil court which was

transferred to the DRT, Aurangabad. The purchase was

made fromhimduring the I|is pendens.

12. The or der of gar ni shee passed by t he



Presi di ng Oficer (P.Q), DRT, Aur angabad  was served
upon t he LAG, Lat ur on 14.10. 2003. The Hi gh Court
deci ded t he Wit application subsequent|ly on

8.12. 2003. At that time, it was not disclosed to the

Hi gh Court by t he LAG, Lat ur or by respondents t hat
t he I and was under at t achnent and t hat order of
gar ni shee had been passed by the DRT, Aurangabad which

had al so been served upon the LAO, Latur on 14.10.2003

bef ore t he Wit petition was deci ded by t he Hi gh
Court. The Hi gh Court was kept entirely in dark with

respect to t he pr oceedi ngs in t he civil court/DRT as
wel | as t he order of gar ni shee passed by t he DRT,
Aur angabad.

13. On 29. 4. 2004, t he Bank filed an application

for passi ng further or der directing t he gar ni shee,
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the Special LAO Swarna Project, Latur to deposit the

entire anount of compensati on with t he DRT

Aur angabad.

14. Pursuant to t he Or der passed by t he P. O,

DRT, Aurangabad the Special LAO Swarna Project, Latur

has deposited t he anount of Rs. 27, 23, 441/ - (Rupees
twenty seven lakhs twenty three thousand four hundred

and forty one only) in the DRT, Aurangabad.

15. The r espondent Nos. 5 & 6 have tried to

execut e t he or der of t he Hi gh Court for payment of
conpensation by filing a Contenpt Petition in the High

Court and ultimately in May, 2004 t hey have filed an
application bef ore t he DRT, Aur angabad with whom the

ori gi nal proceedi ngs for recovery of the  dues filed
agai nst t he ori gi nal def endent s was pendi ng and
r espondent nos. 5 and 6 have been i mpl eaded as

defendant nos. 9 and 10 in the case pending before the

DRT, Aurangabad.

16. On 24.7.2004 the Bank cane to know  about t he
j udgnent and order passed by the H gh Court and filed

Review Application poi nti ng out t he af oresai d fact.
However, the High Court unfortunately did not agree to
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entertain the Review Application hol ding that t hey

have passed the order on the basis of the Award which

had been passed in the case.

17. After di smi ssal of review applications t he

orders passed by t he Hi gh Court, on 8.12. 2003 in t he
Wit petition and on 25. 2. 2005 in t he Revi ew
Application, have been assailed in the appeals.

18. Learned counsel appeari ng on behal f of t he

Bank has submitted t hat when there was or der of
attachnent before the judgment and it was served upon

t he def endant no. 8- late  Venkat Kol he on 12.12.1991
He could not have sol d t he property to r espondent
no. 5. Apart from that it was i ncunbent upon the

respondents to have disclosed the fact before the High
Court about attachment before the judgnent as well as

about t he gar ni shee or der passed by t he DRT

Aur angabad. Thus t he orders are Iiable to be set
asi de.

19. Learned seni or counsel appearing on behal f of

r espondent nos. 5 & 6 has submitted t hat there had
been a partition bet ween t he Venkat Kol he and

respondent nos. 6- CGovind on 2.3.1991 by a registered
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deed. One hectare | and was gi ven to Govi nd and Gat
No. 65 was divided as 65/1 conprised in area 1 hectare

53 Ares whi ch was purchased by respondent no.5. 65/ 2

was gi ven un-partitioned to Govi nd -respondent no. 6.



Thus t he sui t | and was not under at t achnent and was
acquired by t he LAG, | at ur and t he Awar d had been
passed on 22.9.2003 t hough t he Sui t was transferred
fromCGCivil Court, Latur to DRT Aurangabad and order of

Gar ni shee had al so been passed which did not relate to

the property in question

20. Aggri eved by t he order of gar ni shee whi ch

had been passed by the DRT, Aurangabad, the respondent

nos. 5 & 6 have preferred an appeal bef ore t he DRAT
The appeal is pending consideration before the DRAT

It is seriously di sput ed bet ween t he parties

t hat who has pl ayed t he fraud in t he matter. On t he
one hand t he Bank cont ended t hat facts wer e

suppressed and the order was obtained fraudulently and

on t he ot her hand, it is vehement |y cont ended by

| ear ned seni or counsel for respondent s t hat property

was not under attachnent and t hey are bei ng har assed
under t he gui se of order of attachnent and order of
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gari shee.

21. It prima facie appears t hat | and was under
attachnent and it was to t he know edge of deceased

Venkat Kol he because the order of attachnment had been
served on himon 12.12.1991 and the order of garnishee

had al so been passed whi ch is supposed to be in t he
know edge of r espondent nos. 5 & 6. As t he Wit
petition was preferred wi t hout ment i oni ng any fact

what soever late  Venkat Kol he had sold the land to

r espondent no.5 on 24.02.1999 during pendency of

proceedi ngs. After execution of orders of at t achnent

of the property. As property was under attachment it

was i ncunbent upon t he r espondent to make due

enquiries with respect to t he property and he could

not have pur chased t he property particularly when it

was under attachment. However, he is supposed to know
t he fact by exerci si ng r easonabl e diligence t hat
property was under att achnent and subsequent |y or der

of gar ni shee had al so been passed by DRT. Al

af oresai d facts regardi ng attachnent etc wer e

suppr essed from the Hi gh Court. In our opi ni on

wi t hout i mpl eadnent of t he Bank al | these questions
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about attachnent, validity of t he or der of gari shee

and whet her property was free from encunbrance and
there was no char ge of t he Bank wer e required to be
deci ded before  order of di sbur senent of conpensati on

could have been passed. The  fairness of j udici al
process requires that banks should have been heard and

wi t hout deci di ng al | t hese questi ons, i mpugned orders
could not have been passed. As | ate Venkat Kol he

st ood as guar ant or and as property was under
attachnent obvi ously t he Bank woul d have t he first
charge on the attached property, which has now taken

t he shape of compensati on after acquisition of t he

| and or der of gar ni shee had been passed. The

r espondent nos. 5 & 6 have been i mpl eaded before t he
DRT, Aur angabad as respondents. They have al so

preferred an appeal agai nst the order of gar ni shee

whi ch is stated to be pendi ng bef ore DRAT. All t hese
questi ons have to be deci ded in t he pendi ng

pr oceedi ngs.

22. Thus, in our opi ni on, t he orders passed by

t he Hi gh Court in Review Petition as wel | as in t he
Wit Appl i cation cannot be allowed to sustain, t he
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same are her eby set asi de. Wit petitions st and



di sni ssed

23. However, it is made cl ear t hat any

observation made in t he or der will not af f ect t he
merit of the decision to be rendered by the DRT after

hol di ng such inquiry as nmay be necessary in accordance

with law or by DRAT in pending appeal. Qur order is to

be taken as expr essi on of opinion for t he purpose  of
deci di ng t he correctness of t he or der of t he Hi gh

Court whi ch was passed wi t hout i mpl eadi ng Bank, as
wel | as regar ds to t he appropriate r enedy for
adj udi cati on of t he af oresai d question in a pr oper

forum after hearing the parties affected thereby.

24. DRT is her eby directed to decide the case as
expedi tiously as possible. The appeal s are
accordingly allowed. No order as to costs.

""" (ARUN M SHRA

............... J.

(S. ABDUL NAZEER)
NEW DELHI
MARCH 30, 2017



