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The Judgrment of the Court was delivered by
D. P. WADHWA, J. Leave - granted.

Appel |l ants are aggrieved by judgnent dated Decenber 1, 1997 of the Bonbay
H gh Court (Nagpur Bench) dismssing their wit petition filed under
Article 226 of the Constitution wherein they had sought quashing of

sel ection of peons'in the Subordinate Judiciary as contrary to rel evant
rules for recruitment to Class II'l and IV services in Subordinate Judicia
Service in the State of Mharashtra. Appellants were also aspirants for

t hese posts.

Under the Recruitment Rules for recruitment to Class IlIl and IV services in
Subordi nate Judicial Services procedure i's prescribed for recruitnment to
the posts of various categories of officers in civil and crimnal courts in
a district. Recruitment is to be nade by District Judge strictly in order
of seniority fromthe list of candidates to be prepared as under

(a) In preparing the list the District Judge shall act upon the
advice of a comittee known as the Advisory Conmittee.

(b) Such list shall contain nanmes of candidates for recruitnent to
the different categories referred to above in separate parts for each
cat egory.

(c) Subject to Rule 3 no candi date whose nanme is not on /such |ist
shal | be enployed in any of the above categories in any Cvil or Crimna
court.

(d) The list prepared by the Advisory Conmmittee shall be final

Rule 2 provides for constitution of the Advisory Committee, which shal
consi st of District Judge as the chairman and other judicial officer
mentioned therein. Necessary educational and other qualifications, which
woul d qualify a candidate for being enlisted in various posts, are
prescribed by Rule 8, For 'Bailiffs’ and 'Peons’ these are as under

"Bailiffs: (i) Not lower than a pass in the Regional Language Fina
Exami nation or in the exam nation of standard VIl of a recogni sed Schoo
with Marathi as the nmedium of instruction

(ii) Active habits and tenperanent.

Peons : Not |lower than a pass in the Examination of Standard IV in the
Regi onal Language.’
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There were 66 posts of peons in the District and Sessions Court, Nagpur. On
advertisenent being issued for filling up these posts as nmany as 14, 965
applications were received. The Advisory Committee constituted under the
Rules laid four criteria in short-listing all the applicants. The said
criteria are as under

"(a) The inconplete applications nanely not supported by certifi-cate and
testinonials regarding educational qualification, date of birth, caste
certificate if belonging to backward cl ass, should be rejected.

(b) The applications not acconpanied with copies of certificates and
testinonials attested by Gazetted O ficer should be rejected.

(c) The applications of the candi dates from backward comrunity clai m ng
reservation and concessi on-of upper age linit not acconpanied with caste
certificate or attested copy of-such certificate issued by the competent
aut hority shoul d be rejected.

(d) Applications of those candi dates possessing m ni mum educa-ti ona
qual i fication of passing IVth vernacul ar standard and/ or educated upto
passing of VIIth Standard only should be considered for the interviewto
the posts of peons and those who have studi ed above VIIth vernacul ar
standard may not take proper interest in the work of peons and, therefore,
shoul d not be called for interview"

It is the fourth criterion, which is under challenge being arbitrary, Under
the Rules for the post of a peon educational qualification prescribed is
not |ower than a pass in exam nation of Standard IV in the regi ona

| anguage. Qut of the applications received the nunber of applicants falling
in the category of having passed IV to VII Standards was 1340. The

appel lants did not fall in that category as they were having hi gher educa-
tional qualifications. Qut of 1340 applicants, who fell in the category of
those who passed |V standard up to VIl standard, only 384 candi dates were
found to be eligible satisfying all the full criteria laid down by the

Advi sory Conmittee, 956 candi dates were found to be ineligible on one
ground or the other.

In the counter affidavit filed in the H gh Court on the wit petition of
the appel l ants stand of the Bombay Hi gh Court and the District and Sessions
Judge, Nagpur was that the persons who were having hi gher educationa
qualifications do not take proper interest in the work of peons and that
they generally feel shy and bel ow dignity when required to do the work of
sweepi ng the court roons, chanbers of Judges, etc. It was sub-mitted this
was based on the experience gained. It was also stated that apart fromthe
fact that persons with higher educational qualifications thought it below
dignity to do ordinary nmanual jobs, they would also get frustrated in the
absence of proper avenues for pronotion, which would result in dislocation
of the working of the courts.

Rel yi ng on decisions of this Court in Governnent of -AP. v. P. Dilip Kumar
[1993] 2 SCC 310, MP. Public Service Conmission v. Navnit Kumar Potdar
[1994] 6 SCC 293 and Union of India v. T. Sundaraman and O hers, [1997] 4
664, wherein this Court upheld the principle of short-listing in
recruitnment process, High Court in its inpugned judgnent also said that the
Supreme Court clearly held that it was open to the authority concerned to
restrict the zone of consideration anongst the eligible candidates in any
reasonabl e manner and that as to what woul d be the reasonable manner in a
gi ven case woul d undoubt edly depend on the facts of each case. Reference in
this connection was nmade to anot her decision of this Court in S.B. Mathur
and OGthers v. Hon' ble the Chief Justice of Delhi High Court and others, AR
(1988) SC 2073. Reference was al so made by the Hi gh Court to yet another
decision of this Court in T.R Kothandaraman and Others v. Tanmi| Nadu Water
Supply and Drai nage BD and Qthers [1994] 6 SCC 282, para-23 wherein this
Court said that too nuch enmphasis on higher education nmay even cause dent
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to the cause of social justice as it would be the proper section of the
soci ety, which would be deprived of its legitimate expectation and that
harmony has to be struck by nmaintaining reasonabl eness in the ratio between
the call of social justice and the need for higher education w thout in any
way j eopardising the principal object of qualification. No particular ratio
can be spelt out, which would satisfy these requirenents, the

reasonabl eness of the ratio depending upon the facts of each case.

In the case of MP. Public Service Conm ssion v. Navnit Kumar Potdar
[1994] 6 SCC 293 for the purpose of short-listing a | onger period of
experi ence than the m ni mum prescri bed was used as a criterion by the
Public Service Comm ssion for calling candidates for interview. This Court
uphel d the short-listing of candi dates based on sone rational and
reasonabl e basis.

In the case of CGovernnent of Andhra Pradesh v. P. Dilip Kumar, [1993] 2 SCC
310 this Court said that it was always open to the recruiting agency to
screen candi dates due for consideration at the threshold of the process of
sel ection by prescribing higher eligibility qualification so that the field
of sel ection can be narrowed down with the ultinate objective of pronoting
candi dat es wi th higher education to enter the zone of considera-tion

In the case of Union of India and Another v, T. Sundararaman and O hers,
[1997] 4 SCC 664 Uni'on Public Service Comm ssion invited applica-tions for
the posts of Assistant Professors of Mdicines, The essential qualification
for the purpose were set out in the application and one of the
qualifications was: at |east three years teaching experience in the
speciality concerned as a Lecturer/Tutor/Denonstrator/Senior

Resi dent/ Regi strar after obtai nbg the Post G aduate degree qualification

It was al so stated in the advertisenment that prescribed essentia
qualifications were the mn-inmum qualifications and the nere possession of
m ni mum qual i fi cati ons does not entitle the candidate to be called for
interview. Were the nunber of applications received in response to an
advertisenent is large and it will not be convenient or possible for the
Commi ssion to interview all the candi dates, the Conm ssion may restrict the
nunber of candidates to a reasonable linmt on the basis of qualification
and experience higher than the m nimum prescribed in the adverti sement or
by hol ding a screening test. 37 applications were received for three posts.
The Conmi ssion short-listed the candi dates on the basi's of four years
experience or nore. As a result 20 candidates were called for interview
Respondent did not qualify for the short-listing. He challenged the

sel ection which was upheld by the Central Admnistrative Tribunal, Madras
Bench. On appeal filed by Union of India this Court said that the procedure
adopted by the Comm ssion was a legitimte. The deci sion of the Centra

Admi nistrative Tribunal was set aside.

Applying the principles laid down by this Court in the aforesaid decisions
Hi gh Court held that the four criteria adopted by the Advisory Conmttee
for short-listing cannot be said to be unreasonable. Hi gh Court held that
fourth criterion was based on actual experience as reflected in the
affidavit filed by the Additional Registrar of the H gh Court and that
criterion was not in any manner unreasonable. Wit petition was dism ssed.

Laying of criteria when there are |arge nunber of candidatesis permssible
but that criteria nust be reasonable and not arbitrary having regard to the
post for which recruitnment is nmade.

We, however, do not think that principle laid by this Court in the case of
T. R Kot handaraman & Ors, v. Tam| Nadu Water Supply & Drainage BD & O's,,
[1994] 6 SCC 282 has been correctly applied by the High Court in the
present case. Question before the Suprene Court concerned wth
classification based on higher educational qualification for the purpose of
promotion in the service. This is how this Court said (para 16)

"From what has been stated above, the follow ng | egal propositions emnerge




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

6

regardi ng educational qualification being a basis of clas-sification
relating to pronotion in public service

(1) Higher educational qualification is a perm ssible basis of
classification, acceptability of which will depend on the facts and
ci rcunst ances of each case.

(2) Hi gher educational qualification can be the basis not only for
bailing pronmotion, but also for restricting the scope of pronotion

(3) Restriction placed cannot however go to the extent of serious-ly
j eopardi sing the chances of pronotion. To decide this, the extent of
restriction shall have also to be |ooked into to ascertain whether it is
reasonabl e. Reasons for this are being indicated |ater.

Hi gh Court relied upon observation made in para 23 of the judgnent. W may
consi der the circumstances under which those observations came to be nade.
The appellants in this Court had challenged the validity of Rule 2(b) of
the Special Rules for the Tam |- Nadu Agricul ture Engi neering Service being
violative of Article 16 of the Constitution. Rule 2(b) prescribed ratio of
3:2 for direct-recruits and pronotees, the forner being degree hol ders and
the later diploma hol ders. Thi's Court observed that higher educationa
qualification has rel evance in so far as the hol ding of higher pronotiona
post is concerned, i'n view of the nature of the functions and duties
attached to that post. D ploma hol der Assistant Engineers to becone
eligible for pronotion to the post of Executive Engi neer could be
considered only if they were to have "exceptional nerit" in work. It was
found that in other departnents where separate |lists were bei ng maintai ned
rati o of degree hol ders and di pl oma hol ders was 3:1 whereas in the present
case ratio of 3:2 was recommended taking into account the |arge nunber of
di pl oma holders. It was also found that a degree holder has to put in six
years of study at college | evel after |eaving school stage whereas diploma
hol ders have only 3 years study at the institute of ‘technol ogy after schoo
stage. Because of that, the Court said, higher technical caliber in degree
hol ders is presuned. Then this Court said (paras 23 and 24)

The next question to be exam ned i's about the extent of the preference
given to the degree-holders. At this stage, we may first give our reasons
as to why this aspect is anmenabl e to exam nation.” The rul e-nmaki ng authority
havi ng made a di pl oma- hol der eligible for pronmotion, it follows that a

di pl oma- hol der does not suffer fromsuch an infirnmty as to make him
totally unfit for holding the higher post. If that is so, question is

whet her the ratio could be made so inequitable as to nock at the guarantee
of equality? The right which has been conferred by one hand cannot be taken
away by another; nor can the right be converted to a husk. It nust continue
to be a neaningful right. Too much enphasis on hi gher education may even
cause dent to cause of social justice, as it would be the poorer section of
the soci ety which would be deprived of its legitinmte expectations. The
preference given to the degree-holders would, at the sanme tine, give fillip
to the desire to receive higher education, as such persons woul d al ways be
favourably placed as conpared to the | esser educated ones. A harnmony woul d
thus be struck, by maintaining reasonabl eness in the ratio, between the
call of social justice and the need for higher education, wthout in any
way j eopardising the principal object of classification. But-then, no
particular ratio can be spelt out which would satisfy these requirenents;
the reasonabl eness of the ratio shall depend on facts of each case.

In the present cases the ratio is 3:2 and we regard the sanme as reasonabl e
in view of what has been stated above relating to adoption of this ratio.
Having felt satisfied about the permissibility of the classification also,
the cases challenging the constitutionality of the quota for pronotion as
fixed in this service have to be dism ssed.”

In the present case we find that the candidates with hi gher education than
Standard VII were conpletely shutout for being considered for the posts of
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peons. Recruitnment Rules also provide for promotion. Rule 3(ii) we may
quote :

(ii) The District Judge nay pronote -
(a) a Peon, a Watchman, a Gardener, or a Sweeper to the post of Bailiff;

(b) a Peon, a Watchnan, a Gardner, a Sweeper or a Bailiff to the post of
a Regi onal (Language) Section Witer or a English Section Witer or a
Cerk; and

(c) a Peon, a Watchman, a Gardner, a Sweeper or a Bailiff, a Regiona
(Language) Section Witer and English Section Witer or a Clerk to the post
of Stenographer." Now the qualifications for appointnment to the posts of

Cl erks and Regi onal (Language) Section Witers are

"Clerks: (i) Not lower than a pass in the S.S.C. or other exam nation
recogni sed as equivalent to the S.S.C. Exam nation

(ii) A reasonably good speed-in typing.

(iii) Adequate know edge of the regional |anguage of the Court in the
District.

English Section Witers : (1) Not lower than a pass in the S.S.C. or other
exam nati on recogni sed as equivalent to the S. S.C. Exam nation

(ii) A reasonably good speed in typing.

Regi onal Language Section Witers: - Not |lower than a pass in the Regi ona
Language Final Exam nation or-in the examnation of Standard VIl of a
recogni sed school with Marathi as the nmedi umof instructions."

If the appointment of a candidate to the post of peon is restricted to his
having qualified up to Standard VII he will have no chance of pronop-tion to
the post of Regional Language Section Witer or a Clerk. It is not that
qgqualifications required for Regional Language Section Witer and Clerk are
to be acquired by a peon during the course of his service. During the
course of hearing we were referred to a few applications subnitted by peons
who are al ready working wherein they had prayed for their being considered
for appointnent to post of clerks since they had acquired requisite
qualifications for that post. On this an argument is sought to be based
that those peons with higher qualifications are not interested in their
work as peons. W can give no credence to such an argurment when Recruitnent
Rul es thensel ves prescribe that post of a clerk can be a pronotional post
for a peon having requisite qualification. There is nothing wong if a peon
sends in his request for being considered to be pronoted as a clerk.

We do not know what are the duties attached to the post of a peon. But
per haps one thing peons are not required to do the work of sweepers or
gardeners. Qualifications for gardeners and sweepers have been separately
provided in the Recruitnent Rules and the only qualification for both the
categories of these posts is "good physique and also to carry out 'the
duties attached to the post.’

I f an enpl oyee does not performthe duties attached to the post

di sci plinary proceedi ngs can certainly be taken against him An enpl oyer
cannot throw up his hands in despair and devise a nethod denyi ng appoi nt -
ment to a person who otherwi se neets the requisite qualifications on the
ground that if appointed, he would not performhis duties. Qualification
prescribed is mninum H gher qualification cannot becone a di sadvantage to
t he candi date

A criterion which has the effect of denying a candidate his right to be
consi dered for the post on the principle that he is having higher
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qualification, than prescribed cannot be rational. W have not been able to
appreciate as to why those candi dates who possessed qualifications

equi val ent to SSC examni nation could also not be considered. We are saying
this on the facts of the case in hand and shoul d not be understood as

l ayi ng down a rule of universal application.

We do not think, therefore, that the criterion four as laid by the Advisory
Conmittee constituted under the Rul es and upheld by the High Court is in
any way reasonable or rational. By adopting such a course Hi gh Court has
put its stanmp of approval to another type of reservation for recruitnent to
the service which is not permssible, A poor person can certainly acquire
qualification equivalent to S.S.C. Exam nation and not that he cannot go
beyond Standard VII. Perhaps by restricting appoi ntmrent to candi date havi ng
studied only up to Standard VII H gh Court nmay not be encouragi ng dropouts.

Consi deri ng whol e aspect of the matter we nust upset the fourth criterion
| aid by the Advisory Conmittee.  Appellants have been wongly denied of
their right for being considered for the post of peon. However, in the
counter affidavit filed before us by the Additional Registrar (Legal), High
Court on behalf of the District & Sessions Judge and the High Court it has
been stated that process of selection of peon has al ready been conpl eted
and the candidate fromthe select |list are being posted as peons. In this
view of the matter, we would not like to disturb the appoi ntnent of the
candi dat es al ready sel ected. Thus, though we set aside the inpugned

j udgrment of the High Court, we will not issue any further directions for
cancel ling the appoi ntnents of the candidates already sel ected and for
starting of the whole sel ection process afresh.

The appeal is, therefore, disposed of in above terns. In the cir-
cunst ances, however, there shall be no order as to costs.




