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                        IN TH E SU P R E M E COURT OF INDI A

                            CIVI L A P P E L L A T E JUR I S D I C T I O N

                       CIVI L AP P E A L NO.7 4 7 9 OF 2 0 0 4

K RU S H N A GAN P A T DUHI J O D
...A P P E L L A N T

                                        VE R S U S

STA T E OF MAHA R A S H T R A & ANR.                              ...
RES POND E N T S

                                        OR D E R

                  This appeal is directed against the impugned order dated
1 8. 1 2 . 2 0 0 3 of the High Court of Judicature at Bombay dismissing the
writ petition filed by the appellant.

                  We have heard the parties at length.

                  The briefly stated   facts leading to the filing of the present
appeal are as follows:

                  The appellant was appointed on probation for a period of
six months to the post of Fa r m Manager (Grade II) by an order dated
0 9. 0 3 . 1 9 9 0 .   Having    not satisfactorily      completed      the period   of
probation, the services of the appellant were extended from time to
time and last extension order was passed on 1 7. 1 0 . 1 9 9 5 extending the
period of probation upto 3 0. 1 1 . 1 9 9 5 . Thereafter, the services of the
appellant came to be terminated by an order dated 2 9. 1 1 . 1 9 9 5 .

                  The sole contention of the appellant is that although the
order of the termination appears to be in the guise of termination
simplicitor, in fact, the same is passed by way of punitive action. The
learned counsel, therefore, would contend that without an enquiry
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contemplated under Article 3 1 1( 2) of the Constitution the respondent
Authority could not have terminated the services of the appellant by
way of termination simplicitor.

            To answer the aforesaid question it would be necessa ry to
examine the terms and conditions of the appointment of the appellant.
Clause No.1 of the order of appointment dated 0 9. 0 3 . 1 9 9 0                              
  is as
follows :

      "1.Your appointment will be on probation for the period
      of six months which may be extended, if deemed necessary.
      During the period of probation, your services are liable to
      be terminated by giving fourteen day’s notice in writing or
      payment of fourteen day’s salary in lieu of such notice on
      either    side.      After       satisfactory          completion         of     your
      probation period, you will be considered for confirmation
      for the post, by the company.                    After confirmation your
      services are liable to be termin ated by giving one month’s
      notice    in    writing     on    either        side    or    on    payment          of
      compensation equal to one month’s gross salary in lieu of



      such notice."

            Then, comes to the order of termination dated 2 9. 1 1 . 1 9 9 5 .
The order of termin ation reads :

      "               You are appointed as Fa r m Manager, Class II
      Officer         on   probation         vide            this     office         order
      No.mmvsvm/ E s t / K G D / 3 4 4 4 / 9 0 ,          dated     9.3. 1 9 9 0 .     The
      said period of probation was extended upto 3 0. 1 1 . 1 9 9 5 ,
      as        per        this        office            letter          No.(Mar athi)
      MMV S V M / E S T / C N F / K G D / 7 4 / 9 5 ,         dated      1 7. 1 0 . 1 9 9 5 .
      The said period expires on 3 0             th
                                                      November, 1 9 9 5 .        We are
      enclosing herewith D.D. No.1 4 8 7 1 1                    dated 2 9. 1 1 . 1 9 9 5
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      towards your salary for the month of November 9 5 and
      1 4 days notice pay.           You are directed to handover the
      charge to Dr. R. M. Ingale, Far m                  Manager, on 3 0        th

      November, 1 9 9 5          A.N. You are further also directed to
      vacate the quarter occupied by you immediately."

             In our view, therefore, it would thus appear that the order
terminating the services of the appellant does not cast any stigma
either on the service dossiers or his character or the integrity of the
appellant.     The order thus would clearly show that service of the
appellant was done away with as his performa nce during the period of
probation extended was not satisfactory.

             Mr.   Vinay     Navare,        learned   counsel    appearing      for    the
appellant, however, has drawn our attention to the counter- affidavit
filed on behalf of Respondent No.2 and pointed out that although the
order of termination appears to be innocuous is actually by way of
punitive action.    He particularly refers to the charge alleged to have
been issued to the appellant in respect of the report in part (1)                     and
part (2). According to him since a charge was levelled against the
appellant a prelimin a ry enquiry was conducted and, therefore, it was
incumbent upon the respondent Authority to conduct a regular enquiry
against the appellant and the services of the appellant ought to have
been terminated          after    regular      enquiry   and      after      affording a
reason able opportunity to defend himself as required under Article
3 1 1( 2) of the Constitution.

             We    are     unable      to     countenance       with   the     afores aid
submission of the appellant for more than one reason. Firstly,                        it is
admitted position that the services of the appellant are done away with
during the extended period of probation. Secondly, the prelimin a ry
inquiry and show cause notice issued to the appellant are only the
attending circumstances on the basis of which the competent authority
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formed an opinion that the appellant has not satisfactorily worked
during the period of probation and he is unfit to be in service. Thirdly,
as already noticed in the order impugned no stigma either on the
service record of the appellant or        against his integrity has been
mentioned.

           The   Learned   counsel   appearing    for    the   appellant   has
referred to the decision of this Court in the case of Ja rn a il Singh and
others vs. State of Punj ab and others, (19 8 6 ) 3 SCC 2 7 7 . In that case
the facts are that the appellant was appointed on probation and he has



successfully completed the period of probation. When the Selection
Committee met for considering the regularis ation of the services of the
employee there was an allegation of misconduct and adverse entry
resulting termination.      In that context this Court held that the
termination order appears to be punitive and violative of Article
3 1 1( 2) of the Constitution. The facts of that case is distinguishable
with the facts of the case at hand. As already noticed, in his case the
appellant has failed to satisfactorily complete the period of probation
and his services were terminated by way of termin ation simplicitor
during the period of probation.

           That apart, in Ja r n a il Singh case (supra) this Court also
referred to various decisions rendered by this Court. In the case of
State of Punj ab vs. Sukh Raj Bah adur, (19 6 8 ) 3 SCR 2 3 4 , this Court
held that the services of a temporary servant or a probationer can be
terminated under the rules of his employment and such termination
without anything more would not attract the operation of Article 3 1 1
of the Constitution.

           We have already noticed the           terms   and conditions of
appointment of the appellant particularly Clause (1) as quoted above.
We have also noticed the order of termination        is in consonance with
Clause (1) of the appointment order. Therefore, in such a situation the
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termination of the appellant is simplicitor and the same would not
attract the operation of Article 3 1 1 of the Constitution.

               In Sha m s her Singh vs. State of Punj ab, (19 7 5 ) 1 SCR 8 1 4 ,
the seven- Judge of this Court amongst others held :

         "           No abstract proposition can be laid down that
         where the services of a probationer are terminated without
         saying anything more in the order of termin ation than that
         the services are termin ated it can never amount to a
         punish ment in the facts and circumstances of the case. If a
         probationer is discharged on the ground of misconduct, or
         inefficiency or for simila r reason without a proper enquiry
         and    without   his   getting   a       reasonable   opportunity   of
         showing cause against his discharge it may in a given case
         amount to removal from service within the meaning of
         Article 3 1 1( 2) of the Constitution."

               In the case at hand, the facts and circumsta nces considered
by the competent authority before the order of termination is passed
are of attending circumstances on the basis of which the competent
authority formed an opinion that the appellant                 has not satisfactorily
completed the period of probation and he was unfit to retain in the
Corporation. This was one of the conditions of appointment. The
intendment       of the Authority is clearly reflected in the order of
termination itself.

               For the reasons afores aid, we are unable to countenance to
the submission of the learned counsel for the appellant that the
termination of the services of the appellant is not simplicitor but is by
way of punitive and violative of the requirement of the Article 3 1 1( 2)
of the
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Constitution.

             For the reasons aforestated, we see no merits in this appeal



and the same is dismissed accordingly. P a r ties are asked to bear their
own costs.

                                                             ............................ J.
                                              ( H.K. S E M A )

                                          ............................ J.
                                            ( LO K E S H W A R SING H P A N T A )
N E W DE L H I ,
AUGUS T 0 1, 2 0 0 7 .
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IT E M NO.1 0 2 ( P H )              COURT NO.5                   S EC T I O N IX

            S UP R E M E COUR T OF I N D I A
                   R ECO R D OF P R OC E E D I N G S

                   CIVI L A P P E A L NO(s). 7 4 7 9 OF 2 0 0 4

K RU S H N A GAN P A T DUHI J O D                                 Appellant (s)

                     VE R S U S

STA T E OF MAHA R A S H T R A & ANR.                                Respondent(s)

(With prayer for interim relief )

Date: 0 1 / 0 8 / 2 0 0 7    This Appeal was called on for hearing today.

CORA M :
    HON’B L E MR. JUS T I C E H.K. S E M A
    HON’B L E MR. JUS T I C E LO K E S H W A R SING H P A N T A

For Appellant(s)                      Mr. Vinay Navare, Adv.
                             Mr. Naresh Ku m a r ,Adv.

For Respondent(s)                      Mrs. J ayas h ree Wad, Adv.
                                       Mr. Ashish Wad, Adv.
                                       Mr. Neeraj Ku m a r , Adv.
                                       Mr. Chirag Dave, Adv.
                                       Mr. Jayant B. Shaligra m, Adv.
                       for    M/S. J.S. Wad & Co.,Adv.

                                      Ms. Anagha S. Desai, Adv.
                             Mr. Aniruddha P. Mayee ,Adv

                        UPON hearing counsel the Court made the following
                             OR D E R
                     The appeal      is dismissed      in terms   of the signed order.
       P a rties are asked to bear their own costs.

    (PA W A N KUMA R)                                        (ANAN D SING H)
     COURT MAS T E R                                      COURT MAS T E R
                     (signed order is placed on the file)


