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SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL NQO(s). 4213-4214 OF 2000

Modern Mal |l ebl es Ltd. Appel I ant (s)

VERSUS

Commr. O Central Excise

Cal cutta Respondent ( s)

(Wth appl n. For perm ssi on to pl ace addl . Docunent s on
ssion to pl ace addl .

Docunents on record)

(Wth office report )

Date: 29/09/2005 This Appeal was called on for hearing today.

CORAM :
HON BLE MRS. JUSTI CE RUVA PAL
HON BLE MR JUSTICE S. H KAPAD A
For Appellant(s) M . Dhruv Mehta, adv.
M. S. Chaudhary, adv.
Ms. Sarla Chandra, Adv.
For Respondent (s) M. T.S. Doabia, Sr. Adv.

M. M S. Doabi a, adv.

M. P. Par meshwar an, Adv.

UPON hearing counsel the Court nmade the foll ow ng

record

and

per m



ORDER

The appeal s are di sposed of.

[ SUVAN ADHWA] [ MADHU SAXENA]

COURT MASTER COURT MASTER
Signed order is placed on the file.
IN THE SUPREME COURT OF |INDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NOS. 4213-4214 OF 2000

Modern Mal | eabl es Ltd. .. Appel | ant
VS.

Commr. O Central Excise,
Cal cutta .. Respondent

ORDER

The appel | ant manuf act ur ed vari ous goods
i ncl udi ng Conduct or Accessori es and M scel | aneous
Fittings, P.G danps, Repair Sleeves and about sixty
other itens. The appellant clains that all these itens
are used as Accessories/Fittings in el ectrica
transm ssion I'i nes. It is therefore contended that
the products are rightfully classifiable under Tariff
Entry 85.48 which provides for "electrical parts of
machi nery or appar at us not specified or i ncl uded
el sewhere in this Chapter". The Chapter in question is
Chapt er 85. Chapt er 85 falls wi thin Sec. XVI of t he
Central Exci se Tariff Act 1985 (hereinafter referred
to as ‘the Act’). The Headi ng of t he Chapt er r eads

as:

"El ectrical machinery and equi prent and



parts t her eof ; sound recorders and
repr oducers, tel evi sion i mage and sound
recorders and repr oducers, and parts and
accessories of such articles".
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Accor di ng to t he appel | ant it is t he admtted
case t hat al | its product s are supplied to State

El ectricity Boards and two ot her power agencies. They
claim that their products are classifiable under

Tariff Entry 85.48 because the itens produced by them

are el ectri cal parts of an appar at us wi t hin t he
meani ng of t hat tariff entry. The appar at us in
question is sai d to be t he transm ssi on I'ines.

Accor di ng to t he appel | ant this position had been
accepted by the Departnent of Central Excise and the
classification Iist showing these items as assessabl e

to duty under Tariff Entry 85.48 had been accepted by

t he Department as far back as in 1989. A show cause
notice was, however, i ssued to t he appel | ant by t he
Assi stant Collector of Central Excise. It was alleged

in the show cause notice that the itens were variously

classifiable under tariff entry 7326. 90, 76.08 and
7616.90. These three tariff entries read respectively

as foll ows:

G her articles of iron or stee

Forged or stanped, but not further worked:

7326.9 O her 15. 00%
76.08 Al um ni um tubes and pi pes 50% pl us
Rs. 4000

7608. 10 O alum nium not alloyed
per tonne



7608. 20 O al um nium al | oys 50% plus
Rs. 4000
per tonne
76. 16 O her articles of alum nium
7616. 10 Nai |l s, tacks, staples (other than those of 30%
headi ng No. 83.05), screws, bolts, nuts,
screw hooks, rivets, cotters, cotter-pins,
washers and simlar articles

7616. 90 Q her 35%

In t he show cause notice t he reason gi ven by
the ACCE for the challenge to the existing
classification was on the principle that the products
woul d have to be classified accordi ng to their
constituent material. Since the various products were
manuf act ur ed ei t her by iron ore or al um ni um t hey

were properly classifiable under

t he three sub- headi ngs not ed above. The

classification list was accordingly approved with this

anmendnent . Bei ng aggri eved, t he appel | ant appr oached

t he Col | ect or. The Col | ect or did not interfere with
t he finding of t he ACCE (Collector- Appeal s) . The
mat t er came up before t he Central Exci se Gol d
(Control) Appel | ate Tri bunal ( CEGAT) . The Tri buna

al so dismissed the appeal. The Tribunal held that the

transm ssi on i nes basical ly consi st of electricity
conducting cable and power for supporting and keeping

t he cabl es in position etc. These transm ssi on
cabl es, according to the Tribunal, "cannot be called
machi nery or apparatus at all"

Bei ng aggri eved by t he deci sion of t he



Tri bunal , t he appel | ant has preferred this appeal
According to the appellant the Tribunal has arrived at

its concl usi on t hat transm ssion cabl es cannot be
called appar at us wi t hout any di scussi ons what soever

It is stated t hat i f t he transm ssi on I'ines wer e
fact apparatus, then the products in question would be

electrical parts of an apparatus. It is also pointed

out to us t hat articles ment i oned in Sec. XVI wer e

specifically excluded by Section Note 1(f) of Sec. XV

It may be nentioned

that three tariff headi ngs under which the Depart nent
seeks to classify t he appel lant’s goods al | occur
within this particul ar Secti on. Tariff headi ng 7326
appears under Chapter 73 which deals with articles of
iron ore steel. The Remaining two articles appear in

Chapt er 76 whi ch deal s with al um nium and articles

t her eof . Bot h t hese chapters fall wi t hin Sec. XV
whi ch is headed " Base nmet al s and Articles of Base
met al s. It is cont ended t hat unl ess t he r espondent
and t he Tri bunal had explicitly f ound on cogent

mat eri al t hat t he articles in question wer e not

classifiable under Chapt er 85 under tariff headi ng
85. 48, t hey could not pr oceed under any of t he
chapters under Sec. XV.

The approach of the Tribunal was cursory. Apart

fromthe axiomatic statenent that transm ssion cabl es

cannot be called nachinery or apparatus at all, there
is no reason in support of this concl usi on. The
conseqguence of this is t hat t he Tribunal’s deci si on

cannot be uphel d. By reason of t he provi si ons of



Section Note 1(f) of Sec.XV, the Tribunal rust address

itself to the question whether the transm ssion |lines

coul d be apparatus at all. For the purpose of tariff

headi ng 85. 48 our attention was dr awn to severa
definitions of the word ‘apparatus’ by the appel | ant

who has cont ended
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t hat it had an ar guabl e case t hat t he transm ssi on

i nes wer e equi pnent for t he pur pose of t he
transm ssion of electricity and that t he parts

manuf actured for such transmssion fall within tariff

headi ng 85. 48. None of these definitions have been
considered by the Tribunal. It has proceeded purely
on t he basi s as i f t he sol e t est for classification

under the Act was the constitution of the particular

item In our view there is no invariable test to
det erm ne t he question of classification. It woul d
depend upon the nat ure of the tariff headi ng. The

constituents or the elements of a transmission cable
woul d not be of any rel evance in deci di ng whet her
transm ssi on cabl e is an appar at us or not . | f t
Tribunal cones to the conclusion, despite the materia

bei ng produced before it, that the transm ssion lines

are not electrical apparatus, then of course, there is
no question of the appellant’s goods being classified
under tariff heading 85.48. However, if the Tribuna
conmes to the conclusion that transnission |lines may be
appar at us, t hen t he further question woul d ari se
whet her t he products manuf act ur ed by t he appel | ant
could be described to be electrical parts.
Lear ned counsel for t he appel | ant states t hat

in fact t he show cause notice had pr oceeded on

he

a



completely different footing. W do not exami ne the

matter in greater detail apart fromholding that the
Tri bunal has proceeded wongly in this case. It wll
be open to the appellant to raise the contention that
t he Departnment could not take a stand contrary to the
al | egati ons made in t he show cause noti ce.

Tri bunal will pr oceed to deci de t hat di spute

The

al ong

with nmeani ng and scope  of tariff headi ng 85. 48.

t he Tri bunal feels t hat it is not possi bl e
Tribunal to classify the several products produced by
the appell ant and which are the subject natter of show

cause notice by reason of their very nunber, it wll

be open to the Tribunal to lay down the principles and
| eave t he det ermi nati on and i mpl ement ati on of
decision to the adjudicating officer.

The appeal s are di sposed of.

(S. H KAPADI A)
New Del hi;
Sept enber 29, 2005.

for

such

| f

t he



